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Author’s Correction 

With reference to my article, “Utiliz- 
ing Qualified Personal Residence 
Trusts,” that appeared in the February 
issue of The Florida Bar Journal, please 
be advised that the applicability of IRC 
§2035 as referenced within the article 
has been limited to certain transfers. 
While the discussion of such transfers 
was not included in the article, the 
transfer described therein dealing with 
an outright gift generally is not subject 
to inclusion under this section. 

JEFFREY B. KAHN 
Miami 
Image of Lawyers 

Thanks to Bill Blews for his insight- 
ful February President’s Page. While 
many have written on the decline of 
the public’s image of lawyers, he makes 
the excellent point that a large part of 
the animosity likely derives from a 
“kill the messenger” mentality. 

He also notes another source—those 
who have been brought to justice by 
lawyers for their own wrongdoing. 

It is interesting how in our practice, 
for example, we sometimes see the 
stereotypical “anti-lawyer” attitude of 
a businessman change when his family 
needs a lawyer’s assistance to secure 
a spouse’s right to expensive medical 
coverage under their health insurance 
(for example, high-dose chemotherapy 
for breast cancer). I am sure Mr. Blews 
noted the article on the change in the 
lobbyist’s view at page 31 of the Janu- 
ary, 1995 ABA Journal. 

RAYMOND T. ELLIGETT, JR. 
Tampa 


I am shocked to read in the February 
issue that William Blews thinks it a 
rare exception for a lawyer to put his 
or her own interest above a client. If 
heads are really that deeply buried, 
we will have no hope of finding a 
solution to the image of the Bar. That 
image exists not because someone else 
created it, but because the manner in 
which law is practiced in this country 
continually strives to reach new lows 
in fair and honest dispute resolution. 
In the litigation portion of my practice, 
the truly rare case is that of a lawyer 
who puts dispute resolution or settle- 
ment ahead of billable hours. In the 
appellate portion, the rare case is that 
of a lawyer who has read and fairly 
relied on cases cited in a brief. The 


LETTERS 


waste of time is enormous. 

Please take special note of my use of 
the phrase “dispute resolution.” I think 
the failure of the Bar is simple. Law- 
yers have been trained to seek and 
create issues, not eliminate them. This 
is the true “hallmark” of our profes- 
sion. That training has been applied 
zealously in the name of billable hours. 
It is not relieved by attempts to enforce 
mediation or similar programs. After 
all, if the lawyer and client show up to 
mediate without good faith, nothing is 
accomplished except another hour 
billed. The reasons that the more edu- 
cated “establishment groups” are more 
critical of lawyers is also simple. They 
are not blinded as easily by the rheto- 
ric, and are able to see the business of 
law for what it has become—just busi- 
ness. The amusing part is that the 
traditional scapegoats for the legal pro- 
fession, criminal defense and plaintiff 
personal injury lawyers, are not the 
real root of the problem. They are not 
the largest part of the Bar to which the 
general public is exposed. Take a good 
look at family law, or commercial dis- 
putes. Cases of excessive litigation in 
family law are becoming legendary. 
The transactional cost of lawyer nig- 
gling in a commercial setting is stag- 
gering. The real problem is the absence 
of personal and professional integrity 
coupled with pursuit of the almighty 
dollar. 

Lawyers do not: 

e Communicate, with each other or 
their clients. 

e Seek to narrow the issues, and to 
avoid extraneous matters. 

e Admit when they are wrong, or when 
their clients are wrong. 

e “Beat up” their clients for suggesting 
stupid positions. 

e Candidly present legal arguments, 
to their clients or the courts. 


Lawyers do misrepresent and mis- 
lead all the time. . . . I think it 
extremely hazardous to the truth to 
be smug in a “superior knowledge” 
that the negative impressions are 
wrong. Life is different here in the 
trenches. Let’s try not to waste too 
much time hunting down errant 
“why’s.” Nobody else took our good 
name. We did it all by ourselves. 

Howarp T. SuTTER 
Key Biscayne 
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The President’s Page in The Florida 
Bar Journal, February 1995, is out- 
standing. I, too, know that lawyers do 
many great deeds that go unnoticed. 
That is why I wanted the Bar to know 
that, in my capacity as vice-chair of the 
Young Lawyers of ATLA and chair of 
the Young Lawyers of the AFTL, I 
have coordinated various public service 
projects, including one relating to Habi- 
tat for Humanity which the Young 
Lawyers of ATLA have undertaken on 
a national scale. As the readers can 
see, we encourage young lawyers to let 
people in their community know of 
these good deeds as part of the project. 

Keep up the good fight, Mr. Blews. 


RoBERT J. FIORE 
Miami 


Thanks to Bill Blews for the good job 
he is doing as our president. 

His article, “Who Filched Our 
Good Name,” in the February Bar 
Journal was excellent. I am so happy 
that he is seeing something done for 
the terrible disrepute in which lawyers 
have been placed in the eyes of the 
public. 

Many years ago, in 1970, after I 
served a four-year term in the Florida 
Legislature, I was asked by Senator 
John McCarthy, then president of the 
Bar to address the board of governors. 
I related my experience as a legislator- 
lawyer was a sad one. I told the board 
how little the public thought of us then, 
and asked them to do something. Of 
course, a couple of members of the 
board in the audience took offense, but 
for the most part I had a lot of “amens.” 


JOHN CRIDER 
Crystal River 


I read with interest the February 
President’s Page. “Who Filched Our 
Good Name?” caught my attention as 
did Mr. Blews’ insight into the prob- 
lem. He is right when he says that 
part of the problem is the tendency 
that we all have to blame the messen- 
ger. This is especially true when the 
message comes from Congress or the 
Legislature to persons adversely af- 
fected by new laws. 

The reason pro bono service does not 
bring a sea of applause from establish- 
ment groups is noted correctly. The 
representation of the indigent tends to 
be adverse to their interests and, there- 
fore, not particularly welcome. 


Overall the president’s message is 
important, timely, and well-written. 


ALAN T. DIMOND 
Miami 


Who Watches Detectives? 

Steven Scott Stephens’ article in the 
January 1995 Bar Journal on the ef- 
fects of recent legislation and case law 
on the appointment and retention of 

judges of compensation claims states, 
“The new statute offers the Governor’s 
office a chance to discontinue the serv- 
ices of a JoCC whose inability or bias 
has been detected. . . .” The question 
is, who will be watching the detectives? 

The November 1993 amendments to 
the workers’ compensation act delete 
from the nominating commission those 
most familiar with a JoCC’s capabili- 
ties—workers’ compensation practitio- 
ners. Instead, nominating commission 
members will be attorneys who are 
unfamiliar with workers’ compensa- 
tion law or procedure, and nonlawyers 
who most likely will favor the interests 
of employers/carriers/servicing agents, 
since injured workers seldom make 
substantial campaign contributions. It 
is reasonable to assume that the attor- 
neys appointed will favor the same 
interests. 

Commission members will have no 
personal knowledge of a JoCC’s judicial 
demeanor, timeliness, effectiveness, etc. 
Instead, they will focus upon the JoCC’s 
adverse rulings in cases involving them, 
their friends, or clients. One wonders 


what heed will be paid to injured 
workers’ protests that a JoCC is pro- 
employer/carrier 

Defense attorneys have told me in 
potential permanent total disability 
cases that they do not expect that the 
JoCC will rule in favor of my client, 
regardless of the facts, out of fear of 
nonretention, thus impugning the in- 
tegrity of all JoCC’s. Advising a severely 
injured worker, who would prefer to 
be pursuing third party remedies, that 
their opportunity to receive the less 
complete benefits provided under work- 
ers’ compensation law may be affected 
by the JoCC’s concern for retaining 
employment is a situation no claim- 
ant’s attorney should have to face. 

While the last scenario hopefully 
will not become reality, it cannot be 
ignored. It is critical that JoCC’s be 
permitted to conduct their duties with- 
out fear of recrimination based on 
individual rulings. This can be done 
only if the members of the nominating 
commissions make the thorough in- 
quiry discussed by Mr. Stephens, seek 
out the opinions of experienced claim- 
ant and defense practitioners as to 
each JoCC’s abilities and qualifica- 
tions, and refuse to become single- 
interest oriented in their recommenda- 
tions. The burden will then fall to the 
Governor to follow the commission’s 
recommendations, and not the pleas of 
contributors and supporters who be- 
lieve they have been wronged. 


RosBert F. BETHEA 
Jacksonville 


The general principles which should ever 
control the lawyer in the practice of the lega' 
profession are clearly set forth in the following 
oath of admission to the Bar, which the lawyer 
is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United 
States and the Constitution of the State of 
Florida; 


“| will maintain the respect due to courts of 
justice and judicial officers; 


“| will not counsel or maintain any suit or 
proceedings which shall appear to me to be 
uniust, nor any defense except such as | believe 
to be honestly debatable under the law of the 


Oatu OF ADMISSION TO THE FLormA Bar 


“| will employ for the purpose of maintaining 
the causes confided to me such means only as 
are consistent with truth and honor, and will 
never seek to mislead the judge or jury by any 
artifice or false statement of fact or law; 


“| will maintain the confidence and preserve 
inviolate the secrets of my clients, and will accept 
no compensation in connection with their busi- 
ness except from them or with their knowledge 
and approval; 


“| will abstain from all offensive personality 
and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required 
by the justice of the cause with which | am 
charged; 


“| will never reject, from any consideration 
personal to myself, the cause of the defenseless 
or oppressed, or delay anyone's cause for lucre 
or malice. So help me God.’ 
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PRESIDENT'S PAGE 


Working in the Public Interest 


hy doesn’t The Florida 
Bar do something to 
increase lawyers’ in- 
come? 

One of the major sources of dissatis- 
faction with The Florida Bar by its 
members comes from a lack of under- 
standing as to what the limitations of 
The Florida Bar are. 

The Florida Bar is a state agency 
created by the Supreme Court. Its 
primary purpose is to regulate the 
practice of law in Florida. It is a unified 
Bar—membership is compulsory. If you 
want to practice law in Florida, you 
have to belong. 

With over 51,000 members and an 
annual operating budget of $20 mil- 
lion, it is, by necessity, somewhat of a 
bureaucracy. It is a big, powerful insti- 
tution. Its influence is considerable. 


Regulatory Powers 

The regulatory power over the prac- 
tice of law gives it the awesome power 
of life or death over your ability to 
practice. All of its powers are always 
subject to supervision by the Florida 
Supreme Court. As a practical matter, 
however, its regulatory power over your 
license and how you exercise the privi- 
leges that go with it are awesome. 
Multiply its power over you by 51,000 
and you begin to appreciate the dimen- 
sions of one aspect of the strength of 
The Florida Bar. 

There are many facets to its institu- 
tional power—ethics, professional 


tional mandate for the Supreme Court 
to regulate the practice of law, enforce- 
ment against unlicensed practice of 
law, strict enforcement of high profes- 
sional standards, CLE—I am usually 


» interrupted before I can get very far. 


by William F. Blews 


standards, unlicensed practice of law, 
continuing legal education, client secu- 
rity fund, trust accounting regulation, 
the IOTA program, public communi- 
cations, and involvement in legisla- 
tion, to name a few. The sway of The 
Florida Bar is wide and runs deep. 

But there are limits. 

First of all, we are not a trade union. 
While we are certainly concerned with 
improving the quality of practice for 
our members and society, we are not 
motivated by the economic interests of 
our membership. Unlike many unions 
or other trade associations, The Florida 
Bar was not formed to advance the 
economic interest of our members. 


Professional Services 

I am sometimes asked, “When is The 
Florida Bar going to stop doing things 
to me and start doing things for me?” 
When I start to tick off the litany of 
what The Florida Bar is doing for him 
or her—fulfilling the state’s constitu- 
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“No, no,” they cry. “I am talking about 
things that put money in my pocket.” 

I am a sole practitioner. I have made 
my living in the private practice of law 
for the past 29 years. If there is one 
thing I know, it is the economic difficul- 
ties of practicing law. 

It is not my purpose here to criticize 
those who join together to advance the 
economic interest of their members. 
History has shown that much good has 
been achieved by those who seek an 
enlightened self-interest. Doctors do it, 
teachers do it, truck drivers, baseball 
team owners and players, and many 
other voluntary associations do it. 


Public Interest 

The point to be made, though, is that 
this is not the purpose of The Florida 
Bar. We regulate the practice of law. 
We are instilled with the principle of 
service to the public. We strive to 
improve the justice system. We work 
for the advancement of the law. Service 
to the public takes precedence over 
membership services. The overall in- 
terest of society—what is best for the 
public interest—is our guiding light. 

I am proud to be a part of an 
institution that is so nobly motivated. 
I know that you are also.0 
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The Case for More Judges 


hope that by the time this 

issue of the Bar Journal 

reaches you the Florida Legis- 

lature will have acted favor- 

ably on the Supreme Court’s request 

for 13 additional circuit judges and two 

new county judges for the 1995-96 

fiscal year. The case for support of the 
request is clear. 

As you are aware, the public outcry 
over our state’s alarming crime rate 
has resulted in substantial infusions 
of resources into the criminal justice 
system over the past few years. We 
have hired more police, passed tough 
new laws, and backed them up with 
new prisons and bootcamps. But, as 
the Council of 100 recently reported 
after a two-year study, we have created 
a system that when diagrammed looks 
like an hourglass—with resources com- 
mitted at both ends, but squeezed in 
the middle, where our judges and court 
personnel work. 

Chief Justice Grimes’ opinion for the 
unanimous court provided the num- 
bers and other information the Legisla- 
ture will need for its deliberations. The 
court found that in 1994, filings rose 
in criminal areas for the first time 
since 1989, and filings were up sharply 
in juvenile and domestic violence cases. 

“The most significant growth contin- 
ues to be in domestic and repeat vio- 
lence case filings,’ the opinion noted. 
“This category of cases has increased 
401 percent since 1986.” The court also 
reported that family law cases have 
increased 7.7 percent annually over 
the same period. Only probate and 
general civil filings have remained 


by John F. Harkness, Jr. 


level, the opinion said. 

Not only are the numbers up, but 
evolutions in the law have made the 
work of our judges more complicated 
and, in the process, slowed dockets. As 
the chief justice explained, “Changes 
in the law in recent years which neces- 
sitated more hearings for various types 
of cases, mandated priority handling 
for certain matters, and required judges 
to render written findings of fact and 
conclusions of law have made the cases 
more involved and labor intensive than 
when the 1,865 filings per judge thresh- 
old was adopted in 1986. Thus, we 
have been compelled to give careful 
consideration to the necessity for addi- 
tional judgeships not only for courts 
near or above the threshold, but also 
for courts that are marginally below 
the standard as well.” 

The need has been demonstrated for 
three new circuit judgeships in the 
Ninth Circuit, two in the 11th Circuit, 
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and one each in the Fifth, Sixth, Sev- 
enth, 10th, 14th, 17th, 18th, and 20th 
circuits. New county judgeships are 
needed in Dade and Broward. 

The court gave deserved praise to 
our district courts of appeal, noting 
they have made the most of their 
resources by using computers, central- 
izing research staffs, and maximizing 
use of senior judges sitting by designa- 
tion. Funds also are needed for an 
innovative case management project 
at the First DCA, which, like the 
service of senior judges, the Supreme 
Court recognizes as a cost-effective 
way of keeping up with growing 
caseloads. 

Funds also are needed to continue 
fighting a backlog of criminal cases in 
Dade County through the use of senior 
judges. The 11th Circuit has estab- 
lished a judicial “strike force,” necessi- 
tated by Dade’s high crime rate, which 
the court praised as a cost-effective 
response to what it hopes will be a 
temporary problem. 

Reports that came out of Bar Presi- 
dent Bill Blews’ Justice Summit, the 
Council of 100 study, and statistics 
compiled by the Office of the State 
Courts Administrator all underscore 
the chief justice’s conclusion that full 
funding of the court’s request “is abso- 
lutely essential if Florida’s courts are 
to fulfill their constitutional mandate 
to try cases in a fair, impartial, and 
timely manner.” 

As officers of the judicial branch, we 
should do everything we can to help 
the legislature understand these criti- 
cal needs. The case is clear. 0 
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Computer-Related Legal 
Malpractice: 


An Overview of the 
Practitioner’s Potential Liability 


erely mentioning the 

term “legal malprac- 

tice” is enough to 

strike fear in the 
hearts of most attorneys. The ever- 
increasing threat of malpractice liabil- 
ity has changed the way attorneys do 
business. Attorneys track filing dead- 
lines and statutes of limitations with 
care. “Conflict checks” when accepting 
new clients are considered essential. 
Attorneys carefully document the pro- 
gress of their cases and keep records 
which may help show diligence and 
reasonable care. Yet many attorneys 
may be overlooking an enormous po- 
tential for malpractice liability—their 
office computers. 

Computers and computer networks 
are commonplace in most law firms. 
Although some firms may only use 
computers for word processing and 
other simple tasks, many firms have 


by Duane A. Daiker 


automated essential procedures: calen- 
dar management, docket management, 
billing and accounting, conflicts checks, 
and similar tasks. Furthermore, few 
law firms operate without some access 
to computerized legal research serv- 
ices, such as Lexis and Westlaw. The 
computerization of so many essential 
law office functions has opened the 
door to a host of potential new sources 
of legal malpractice liability. 


Evolution of Computer- 
Related Legal Malpractice 

The term “computer-related legal mal- 
practice” refers to legal malpractice 
situations which arise, in whole or in 
part, from the use or nonuse of comput- 
ers in the practice of law.! The fact 
that a legal malpractice action is com- 
puter-related, of course, does not change 
the basis of liability. However, com- 
puter technology has dramatically 
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changed the context of legal malprac- 
tice in many situations. New applica- 
tions for computers in the practice of 
law raise new issues when things go 
wrong—what is the appropriate stan- 
dard of care for using this new technol- 
ogy? As law offices become more and 
more automated, the potential for com- 
puter-related legal malpractice actions 
increases proportionately. Each appli- 
cation of new technology results in new 
potential sources for errors which could 
lead to malpractice liability. 

For the most part, however, com- 
puter technology is not creating totally 
new areas of malpractice, it is merely 
changing the context of malpractice 
actions. At this stage of technology, 
computers are generally not providing 
new and innovative legal services— 
computers are automating tasks that 
law office personnel used to perform 
manually, such as word processing, 
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document assembly, docket manage- 
ment, conflict management, time man- 
agement, and calendar management. 
Although a computerized firm may 
commit malpractice by using their com- 
puterized docket management system 
in a negligent way (i.e., through im- 
proper data entry, improper testing, 
or lack of data security), noncomputer- 
ized firms may also commit malprac- 
tice by using their manual docket 
management system in a negligent 
way (i.e., through improper logging of 
important dates, misfiling documents, 
or failing to adequately protect their 
records). 

Interestingly, however, the potential 
for computer-related legal malpractice 
has gone virtually unnoticed by courts 
and commentators. Few articles ad- 
dress this area in any depth. Entire 
texts on using computers in the prac- 
tice of law ignore the potential mal- 
practice implications of law office auto- 
mation. Few courts have addressed 
computer-related legal malpractice is- 
sues. Yet, the potential for computer- 
related legal malpractice increases with 
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each new step in technology. Computer- 
related legal malpractice problems will 
be in the forefront of legal malpractice 
issues before the end of this decade. 
Courts will undoubtedly confront more 
and more of these issues as computer 
technology continues to infiltrate the 
legal profession at a dizzying pace. 


Using Computers to 
Reduce Malpractice Risks 

Computers have become prevalent 
in the practice of law because of their 
speed and efficiency. The practice of 
law is ideal for computer technology 
because of its dependence on managing 
vast amounts of information. Comput- 
ers give attorneys an edge in a competi- 
tive profession in which information is 
power. 

Computer technology is increasingly 
used to automate law office support 
services. Computer technology replaces 
manual systems, saving time and 
money. The first stage of office automa- 
tion is usually computerized word proc- 
essing. Modem word processing soft- 
ware provides greatly simplified docu- 
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ment assembly, reducing the time re- 
quired for writing, editing, and proof- 
ing. Recent software developments have 
created software which interacts with 
a firm’s existing word processing soft- 
ware to automate the generation of 
routine forms and documents. Law 
firms are also using computer 
databases and spreadsheets to auto- 
mate accounting, timekeeping, and bill- 
ing tasks. 

While automating document assem- 
bly and financial management cer- 
tainly increases efficiency, it may not 
help an attorney to avoid malpractice. 
Computerization of some law office 
functions, however, may serve that 
purpose when designed and imple- 
mented properly. For example, attor- 
neys are using computers to manage 
their calendars. One of a computer’s 
greatest abilities is storing and retriev- 
ing vast amounts of information in- 
stantaneously. With missing deadlines, 
statutes of limitations, and court ap- 
pearances as a major cause of mal- 
practice suits, calendaring is a danger- 
ous area for malpractice.2 Computerized 
calendar systems can be designed to 
track the progress of cases, remind 
attorneys of deadlines at various stages, 
and manage vast amounts of appoint- 
ments and deadlines. When a calen- 
daring system is used properly, it can 
be much more efficient than a manual 
“date book” system because it provides 
reminders, search features, and time 
conflict checking. 

Attorneys are also using computer 
databases to track clients and opposing 
parties so conflict checks can be auto- 
mated. Conflicts of interest can be 
another major source of malpractice 
problems particularly in large firms or 
firms with a diverse practice. Litiga- 
tors are using computers for litigation 
support, managing large amounts of 
documents, cases, and depositions for 
trial. Available software packages al- 
low attorneys to store, search, and 
retrieve documents which may have 
been unavailable for all practical pur- 
poses without the aid of a computer. 

In addition to office automation, com- 
puters are increasingly being used as 
links to outside sources of information. 
On-line legal information services such 
as Lexis and Westlaw have made vast 
amounts of legal research materials 
available to attorneys using only a 
stand-alone computer and a modem. 
These computer-automated legal re- 
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search systems (CALR) not only pro- 
vide access to vast amounts of informa- 
tion, but also allow attorneys to use 
flexible key word searches instead of 
the traditional manual index systems. 
On-line databases are also in use in 
many localities, giving local attorneys 
access to county, state, and federal 
court case fines, notices, and calendars. 
In addition to on-line databases, many 
publishers have developed products on 
CD-ROM,' providing attorneys with 


their own libraries of information in a 
compact form which can be searched 
using key words, much like an on-line 
service. 


Committing Malpractice 
By Improper Use 

Although there is no federal or state 
case law concerning computer-related 
legal malpractice, the potential for mal- 
practice liability clearly exists. The 
issues in computer-related legal mal- 
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practice cases will center around the 
standard of care. As computer technol- 
ogy becomes more and more main- 
stream in the legal profession, questions 
of the standard of care will become 
easier to answer because they are based 
on the ordinary skill and knowledge 
possessed by attorneys under similar 
circumstances with regard to the cus- 
tom and practice of attorneys in a 
particular jurisdiction. The following 
sections examine potential areas of 
risk for computer-related legal mal- 
practice. These categories have been 
identified based on patterns of com- 
puter usage in the legal profession and 
anticipated sources of computer- 
related errors.4 

e Using Software Improperly or Select- 
ing the Wrong Software Package 

Attorneys who are not thoroughly 
familiar with computers and computer 
software may purchase software which 
does not perform the functions the 
attorney expected. The software, al- 
though performing properly, may not 
be producing the results intended; for 
example, a software package which 
tracks conflicts of interest works by 
searching an existing client/adverse 
party database for a name which 
matches the new name being checked. 
If the software is designed to be case 
sensitive, the software will not find a 
match between “Mcarthur” and 
“McArthur” even though they are 
spelled the same. The software is func- 
tioning properly, but may not be func- 
tioning in an ideal fashion. In order to 
avoid this pitfall, a law firm must be 
very careful in choosing software pack- 
ages and ensure that the software is 
designed to meet the firm’s needs. 
Extensive testing once the software 
has been installed will help determine 
if the software indeed functions to the 
proper specifications. 

Similarly, software which is oper- 
ated improperly can produce unin- 
tended results. For example, in the 
previous situation, the attorney may 
be able to make the search disregard 
capitalization in looking for a match, 
but the attorney failed to issue the 
command to disable the case-sensitive 
feature. Again, an attorney must be 
very careful to operate software prop- 
erly and ensure the software is per- 
forming accurately before relying on its 
operation. 

e Mishandling Data Input 
The computer cliché “garbage in, 


garbage out” is appropriate in this 
context. A database is only as good as 
the information which is input to the 
system. Typographical or clerical er- 
rors in entering data will produce anoma- 
lous results. Similarly, a database will 
not be effective unless the necessary 
information is input on a regular and 
timely basis. Calendar information in 
a “To Be Input” tray which has never 
been entered into the computer will 
certainly not appear on an attorney’s 
computer-generated calendar. To avoid 
these problems, law firms must have 
an established system for entering data 
and verifying its accuracy. 
e Failing to Back Up Data 

Computer hardware can fail, destroy- 
ing the data stored on your hard disk. 
The result is a loss of all information 
stored since your last backup. Crucial 
information can be lost and malprac- 
tice liability can result. Backing up 
data on a regular basis is essential to 
avoiding malpractice liability. Experts 
agree that any computer user is duty- 
bound to periodically back up informa- 
tion stored on a computer.® The ques- 
tion as to the standard of care in this 
area will not be whether backups are 
required, but how often they must be 
made and how many copies must be 
retained. Daily backups would seem 
to be advisable, especially given the 
relative ease with which they can be 
done. Common business practice often 
includes retaining several previous ver- 
sions of your backup and periodically 
storing duplicate copies in an alternate 
location in case of fire, theft, or natural 
disaster.6 When a proper backup ex- 
ists, even the most damaging computer 
failure can be relatively painless. Your 
existing system can be repaired or 
replaced and the information on the 
system can be restored to the time of 
your most recent backup—thus “your 
computer disaster is automatically down- 
graded to a computer headache.”” 
e Failing to Keep Written Records 

In order to further avoid problems 
caused by computer failure, important 
documents should be kept in written 
form. All database software has the 
capability to print paper copies of the 
information the database contains. Es- 
sential information should be kept in 
a paper form in addition to its elec- 
tronic form in order to prevent data 
loss or the inability to access informa- 
tion due to computer malfunction. Some 
malpractice insurance companies have 


recognized this as an important pre- 
ventative measure and require their 
insureds to have a backup paper record 
of calendar and other information. 
e Over-Reliance on Computer-Gener- 
ated Forms and Failing to Proofread 

Computer-automated forms and docu- 
ment preparation can be extremely 
efficient. However, mistakes in operat- 
ing the software or mistakes in input- 
ting information can lead to mistakes 
in the final documents. Computer- 
generated documents should never be 
relied on without carefully checking 
and proofreading the contents. Fur- 
thermore, it is best to proof documents 
in a printed paper copy rather than on 
a computer screen, because reading 
comprehension is higher for the printed 
page and errors are more likely to be 
detected.® 
e Failing to Provide Adequate Privacy 
for Client Records 

Attorneys have an ethical duty to 
maintain the confidences of their 
clients. This duty certainly extends to 
records kept on a law firm’s computer 
system.? An attorney must be cogni- 


zant of the potential for outsiders to 
gain access to the firm’s computer data. 
The issue as to the standard of care 
will center on how much security is 
appropriate. At a minimum, security 
measures should be in place to require 
passwords of system users and to struc- 
ture access to data so only appropriate 
users can access sensitive data. These 
concerns are particularly relevant if a 
firm allows access to its computer sys- 
tem via modem—thus giving computer 
“hackers” an opportunity to attempt 
to gain access. 
e Over-Reliance on Computer Research 
Although CALR systems can be an 
excellent source of legal research, over- 
reliance on computer research can 
cause malpractice problems. The speed 
and convenience of CALR can tempt 
attorneys to use CALR to the exclusion 
of traditional research methods.!° How- 
ever, studies have cast doubt on the 
reliability of CALR as a means of 
retrieving relevant cases on a particu- 
lar issue.!! These studies indicate that 
key word searching a full-text CALR 
database can retrieve, at best, only 30 
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percent of the relevant cases on a given 
topic.!2 Given these findings and the 
continuing general reliance on tradi- 
tional research methods, the failure to 
discover authority which could have 
been found through traditional meth- 
ods could result in malpractice liabil- 
ity.13 To avoid this problem, attorneys 
should strike a careful balance be- 
tween traditional research methods and 
CALR methods, using both to their 
maximum advantage. 
e Failing to Understand How Your 
Computer System Works 

This concern is intimately tied to the 
preceding seven areas of concern. Com- 
puter-related legal malpractice 
problems are most likely to result from 
ignorance as to how the system works. 
Failure to select software properly, 
failure to run software properly, failure 
to input data properly, failure to back 
up deta properly, and over-reliance on 
computer-generated results are all symp- 
toms of a lack of understanding of how 
the computer system works. An attor- 
ney cannot manage what he or she 
cannot understand. This does not re- 
quire every attorney to be a computer 


expert, but it does require a functional 
familiarity with the systems that exist 
in your office. Furthermore, the time 
will eventually arrive for every attor- 
ney when a secretary, a paralegal, or 
a bookkeeper is not available and the 
only way to access important informa- 
tion will be to do it themselves. A 
failure to understand the basic opera- 
tion of your office computer systems 
can lead to any of the computer-related 
legal malpractice problems discussed 
in this section. 


Malpractice by Not Using 
Computer When Necessary 
e Failure to Automate Office Procedures 
Computerization and automation can 
streamline office procedures and may, 
in fact, reduce malpractice risks 
through proper applications. Properly 
used, automated office systems are 
efficient, effective, and reliable. Given 
the advantages of computer automa- 
tion, prudence may dictate using some 
form of computer automation in most 
law firms. The issue in the future will 
be—is office automation required to 
avoid malpractice claims? 
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In the present state of technology, 
computer office automation, for the 
most part, does not achieve results 
which are impossible by noncomputer- 
ized methods. Failing to use a com- 
puter to track billing or client conflicts 
or to generate documents may not be 
actionable malpractice since these tasks 
can arguably be done just as well with 
a manual system. Technology, how- 
ever, continues to improve and that 
argument may not be credible for very 
long. Computer automation of office 
procedures will continue to improve 
and technology will outstrip the capabili- 
ties of noncomputerized methods. At 
that point, when computer technology 
has gained wide acceptance and has 
obvious advantages over noncomputer- 
ized (or less computerized) methods, 
attorneys may be breaching the stan- 
dard of care by failing to automate. 

Similarly, the advantages of com- 
puter automation will allow attorneys 
to work more efficiently, spending less 
time on many tasks.!4 Attorneys who 
fail to automate to a reasonable extent 
will be spending more time to accom- 
plish the same tasks—and expecting 
to bill clients for that time. As a result, 
a failure to automate to an acceptable 
level may result in billing disputes, 
loss of business, and perhaps even 
malpractice claims. Of course, the al- 
ternative argument is that offices which 
are not extensively automated will in- 
cur less overhead expenses and will be 
able to bill clients at a lower hourly 
rate, eliminating any disparity between 
billing practices.15 

In short, the question of malpractice 
for failure to automate will depend 
mostly on technological advances and 
their acceptance in the practice of law. 
Eventually, a time will come when 
attorneys must automate. This require- 
ment will be driven both by economics 
and malpractice concerns. Attorneys 
without automated offices will eventu- 
ally not be able to compete with those 
who have automated and will be forced 
to conform in order to stay profitable. 
Furthermore, the threat of malpractice 
will be looming for attorneys who fall 
so far behind the mainstream of the 
profession as to be in danger of violat- 
ing the standard of care. Although 
office automation will receive increased 
attention in the future, many of these 
issues are likely to be addressed first 
in connection with on-line legal re- 
search systems and the adequacy of 
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research without using such systems. 
This topic is addressed in detail in the 
following section and much of the the- 
ory is equally applicable to questions 
of liability for failure to automate office 
procedures. 

e Failure to Use On-Line Computer 
Assisted Legal Research 

On-line computer-assisted legal re- 
search systems have been available 
since the 1970’s.1® Suddenly, attorneys 
who could afford on-line services had 
access to a wealth of primary and 
secondary research materials which 
could be electronically searched and 
retrieved quickly and easily by means 
of key word searches. The advent of 
on-line research clearly had a profound 
effect on the practice of law, and by the 
early 1980's, at least one commentator 
stated that “malpractice liability for 
failure to use computerized research 
may be just around the corner.”!” As 
on-line services continued to expand 
and become widely used, the potential 
for malpractice resulting from failure 
to use computer research arose from 
time to time in articles questioning 
whether (or when) a duty would ex- 
ist.18 In 1993, David Sandhaus took a 
firm position on this question, stating 
“It’s legal malpractice not to use a 
computer in the practice of law. That 
is the standard of care required of a 
competent practitioner.”!9 Mr. Sand- 
haus was referring primarily to the use 
of computerized research, through both 
on-line and compact disc sources.?° 
Clearly, the commentary on this sub- 
ject has predicted that failure to per- 
form computerized research will likely 
result in malpractice liability at some 
point in the future. 

The basis for a malpractice action for 
failure to use CALR methods is identi- 
cal to a standard malpractice action— 
the plaintiff must show duty, breach, 
causation, and damages. The principal 
issue in finding an attorney liable in 
these situations will be the standard 
of care required—is there ever (or will 
there ever be) a duty to use CALR 
methods? To find a breach of the stan- 
dard of care for not using CALR, a 
court would have to find an attorney 
to have been negligent. This negligence 
standard is evaluated in light of the 
ordinary skill and knowledge possessed 
by other attorneys under similar cir- 
cumstances, and the standard may be 
defined by the custom and practice of 
attorneys in a particular jurisdiction. 


Furthermore, an attorney is expected 
to be able to research a question of law 
using “standard research techniques.”2! 

Obviously these standards are closely 
tied to the activities of the legal profes- 
sion as a whole. CALR use is currently 
growing at a tremendous rate. At some 
point in the future, the prevalence and 
general use of CALR methods will 
properly classify them as standard re- 
search techniques which would be used 


by a reasonable attorney. Although 
such a time is fast approaching, no 
court has yet to hold an attorney liable 
for malpractice for failure to use CALR. 
The time when computer research will 
be expected of attorneys in some situ- 
ations, however, cannot be too far in 
the future. Attorneys who ignore the 
potential benefits of CALR will eventu- 
ally pay the price—in the form of a 
malpractice judgment. 
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CALR, of course, would not necessar- 
ily be required in every research situ- 
ation. Currently, many research issues 
are as well suited or even better suited 
for manual research methods.?? Attor- 
neys would still have to determine 
what methods and what quantity of 
research are required for their pur- 
poses. Similarly, attorneys will have 
to balance the time requirements and 
relative expense of manual and com- 
puterized methods to determine what 
is required for any given situation. 

What is important, however, is that 
attorneys do consider these issues. 
CALR is no longer confined to large, 
wealthy firms. Attorneys should have 
access to CALR systems and the train- 
ing to use them properly.2* CALR meth- 
ods are ideal for certain types of re- 
search situations. Attorneys must be 
able to recognize these situations and 
use the appropriate research methods. 
Not only is this the most effective and 
efficient way to practice law, but it will 
reduce an attorney’s exposure to mal- 
practice. 

e Common Issues in Finding Liability 
for Failure to Use Computers—Beyond 


the Standard of Care 

Interestingly, even if the legal pro- 
fession were not to generally adopt 
computerized methods, courts could still 
find attorneys negligent for failure to 
use computers. In an analogy to tort 
law, courts could refuse to allow the 
custom and practice to set the standard 
of care. In The T:J. Hooper, 60 F.2d 
737 (2d Cir. 1932), the court held a tug 
boat owner liable for failure to carry a 
radio receiving set and thus failing to 
receive warning of an impending storm 
which destroyed the tug’s cargo. Al- 
though it was not customary for tug 
boats to carry radios, the court found 
the tug owner liable. Judge Learned 
Hand stated: 


There are, no doubt, cases where courts 
seem to make the general practice of calling 
the standard of proper diligence. . . . In- 
deed in most cases reasonable prudence is 
in fact common prudence; but strictly it is 
never its measure; a whole calling may 
have unduly lagged in the adoption of new 
and available devices. It never may set its 
own tests, however persuasive its usages. 
Courts must in the end say what is re- 
quired. . . .24 


This case provides persuasive author- 
ity for courts to impose negligence 
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liability upon a defendant even if the 
defendant was in conformance with the 
custom and practice of the industry. If 
courts apply this doctrine to computer- 
related legal malpractice cases, liabil- 
ity for not using computers (whether 
for CALR or office automation) may be 
imposed on attorneys whether com- 
puter usage is the custom and practice 
in the industry. This doctrine merely 
recognizes that at some point new 
technological advances must be adopted 
in order to perform a task with reason- 
able care—regardless of whether oth- 
ers have adopted the practice. 

This doctrine has already been ap- 
plied to lawyers. For example, in Glea- 
son v. Title Guarantee Co., 300 F.2d 
813 (5th Cir. 1962), an attorney was 
held liable for an inadequate title 
search conducted, in part, by normal 
custom in the local Florida county. 
This doctrine also has been applied in 
medical malpractice cases, holding doc- 
tors liable for failing to use available 
technology. In Helling v. Carey, 519 
P.2d 981 (Wash. 1974), an ophthal- 
mologist was held liable for failure to 
administer a glaucoma test to a patient 
under 40 years of age, even though the 
local practice did not include a glau- 
coma test for patients under 40 years 
of age. 

Thus, the leap required to impose 
liability for nonuse of computers is not 
unimaginable. Even if custom and prac- 
tice in the legal profession does not 
justify finding a breach of the standard 
of care, a TJ. Hooper-type analysis 
may still impose liability. The conse- 
quences of imposing liability under 
this doctrine, of course, would be ex- 
pensive for the legal profession. Attor- 
neys could no longer practice law with 
just a yellow legal pad and a type- 
writer. However, such a requirement 
would not be unusual. Other profes- 
sionals, such as doctors and dentists, 
have expensive overhead startup costs 
which are expected in order to meet 
minimum competency standards. Re- 
quiring attorneys to have computers 
or access to computers in order to meet 
minimum competency standards would 
be in line with expectations of other 
professionals. 


Conclusions and 
Recommendations 

Computers have had a profound ef- 
fect on the legal profession. The use of 
computers for office automation and 
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CALR has the potential to increase the 
efficiency and productivity of law firms. 
With the leap in productivity, however, 
comes a leap in potential liability. 
Computers do not, for the most part, 
create new malpractice risks. The same 
risks exist—they are just in a different 
form. However, because computers han- 
dle large amounts of data (increasing 
your productivity), a single mistake 
can result in the loss or misuse of large 
amounts of data (increasing your po- 
tential liability). As such, prudence 
dictates that a movement to computer 
automation should be done carefully, 
with adequate planning, and with stan- 
dardized procedures. Computer auto- 
mation, -when undertaken, should be 
considered an important task within 
the firm. The professional services of 
computer consultants and perhaps even 
a full or part-time information resource 
manager” is highly recommended be- 
cause many attorneys will not have the 
time or the technical skill to implement 
computer automation. 

The courts have yet to force attor- 
neys to consider their duty to use 
computers in order to avoid malprac- 
tice.26 The time to consider these is- 
sues, however, is upon us. Obviously, 
the legal issues concerning the duty to 
use computers, the standard of care, 
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and minimum competency standards 
will be determined by the courts and 
perhaps the legislature. However, at- 
torneys must begin to evaluate their 
own practices and procedures to avoid 
a potential malpractice trap in the 
future. The American Bar Association 
and state bar associations should advo- 
cate the use of modern technology for 
attorneys. Computer automation and 
CALR are destined to be staples of the 
modern law practice. Computers will 
eventually be necessary to ensure 
clients are receiving adequate legal 
services—and attorneys who fail to 
keep pace with necessary technological 
improvements will face malpractice li- 
ability. 0 


1 This term was coined by the author. 
The term is intended to show that such 
actions are, in fact, standard legal malprac- 
tice actions which happen to be related to 
computer technology. The term “computer 
malpractice” is used in other contexts to 
describe a developing area of tort law focus- 
ing on malpractice by computer profession- 
als. 

2 Mary Ann Mason, Usinc Computers IN 
THE Law 3 (1988). 

3 CD-ROM is an acronym for “Compact 
Disk-Read Only Memory.” CD-ROM disks 
can store hundreds of megabytes of data on 
a single disk which can be read by a 
stand-alone personal computer in an attor- 
ney’s office. 

4 This list was developed by the author. 
However, some of the items were adapted 
from a list which appeared in David P. 
Vandagriff, Five Ways to Commit Malprac- 
tice With Your Computer, CompLeat Law at 
44 (Spring 1993). 

5 Richard A. Leiter & Gary L. Hartman, 
How to Avoid Malpractice When Using Com- 
puters, in From YELLOW Paps To Computers 
233 (1991). 

6 For example, a common system may 
involve having seven different backup disks 
or tapes. After each has been used once, the 
first in the series is re-used. Thus, at any 
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given time a user has seven previous ver- 
sions of the information on disk or tape. 

7 See Vandagriff, supra note 4, at 44. 

8 See id. at 45. 

® Leiter & Hartman, supra note 5, at 
234. 

10 Td. at 235. 

11 Daniel P. Dabney, The Curse of Tha- 
mus: An Analysis of Full-Text Legal Docu- 
ment Retrieval, 78 L. Lisr. J. 5 (1986). This 
article generated responses and additional 
commentary. See Scott F. Burson, A Recon- 
struction of Thamus: Comments on the Evalu- 
ation of Legal Information Retrieval Sys- 
tems, 79 L. Lisr. J. 183 (1987); Daniel P. 
Dabney, A Reply to West Publishing Com- 
pany and Mead Data Central on The Curse 
of Thamus, 78 L. Lisr. J. 349 (1986); Craig 
E. Runde & William H. Lindberg, The 
Curse of Thamus: A Response, 78 L. Lisr. 
J. 345 (1986). 

13 Id. 

13 Leiter & Hartman, supra note 5, at 
234. 

14 Cary Griffith, Do Lawyers Have a Duty 
to Automate?, Nar. LJ. at 16 (July 21, 
1986). 

15 See Leiter & Hartman, supra note 5, 
at 235. 

16 J. Myron JACOBSTEIN & Roy M. Mersky, 
FUNDAMENTALS OF LEGAL RESEARCH 463-69 
(1977). 

17 Laura A. O’Cornell, Legal Malpractice: 
Does the Lawyer Have a Duty to Use Com- 
puterized Research?, 35 Fep. or Ins. Coun. 
Q. 77, 83 (1984). 

18 See, e.g., Simon Chester, Electronic 
Malpractice: Does Reasonable Competence 
Require Computer Research?, Law Prac. 
Memt., (Nov.-Dec. 1991); Teresa N. 
Pritchard, Attorneys in the Electronic Age: 
Is There a Duty to Make the Transition?, 62 
Fra. B.J., 17 (March 1988); Griffith, supra 
note 14, at 16. 

19 David M. Sandhaus, Computers Are 
Required for the Practitioner to Avoid Mal- 
practice, Wasu. St. B. News, Nov. 1993, at 
51 (emphasis in original). Mr. Sandhaus is 
an attorney and a law office automation, 
management, and marketing consultant. 
Id. at 52. 

20 Id. at 51-52. 

21 Smith v. Lewis, 530 P.2d 589 (Cal. 
1975). The court did not comment on what 
would be standard research techniques, pre- 
sumably because research techniques in the 
legal profession were quite standardized at 
the time. See Jacopstein & MERsSKY, supra 
note 16, at 5-9. 

22 For a brief discussion of the advan- 
tages and disadvantages of legal research 
mediums, see Curistina L. Kuntz, ET AL., THE 
Process oF LEGAL RESEARCH 8-10 (1992). 

23 See Teresa N. Pritchard, Attorneys in 
the Electronic Age: Is There a Duty to Make 
the Transition?, 62 Fira. BJ. at 17, 20 
(March 1988). 

24 The T.J. Hooper, 60 F.2d 737, at 740 
(2d Cir. 1932). 

25 Griffith, supra note 14, at 16. Mr. 
Griffith suggests that an information re- 
source manager would be a new type of 
hybrid law office professional—a person 
with background in both computer technol- 
ogy and law. Id. 

26 Chester, supra note 18, at 26. 
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Are Living Trusts Void When 
Commercially Formed 
Through the Unauthorized 
Practice Law? 


he issue of how to stop 

nonlawyers from promot- 

ing, creating, and selling 

living trusts! has received 
significant attention in Florida.? Al- 
though the unauthorized practice of 
law is a crime,® there reportedly are 
few criminal prosecutions of unlicensed 
legal practitioners. Because nonlaw- 
yers who sell living trusts face little 
risk of criminal prosecution and can 
earn substantial income,® the unauthor- 
ized practice of law in this area likely 
will continue. An overlooked issue of 
substantial public concern is whether 
illegally created living trusts are valid. 
This article sets forth the argument 
that living trusts are contracts which 
are void when formed and sold by 
nonlawyers through the unauthorized 
practice of law. The article outlines 


by Steven G. Nilsson 


various considerations relevant to the 
foregoing argument, identifies litigants 
who will assert the argument and sug- 
gests the need for appropriate legis- 
lation. 


A Living Trust Is a Contract 
Several Florida decisions expressly 
or implicitly recognize that trust in- 
struments are contracts. Appellate 
opinions from other states also hold or 
indicate that trust instruments are 
contracts.? A decision from California 
offers the following analysis of why a 
declaration of trust is a contract: 
A declaration of trust constitutes a contract 
between the trustor and the trustee for the 
benefit of a third party. The trustor declares 
that he will transfer certain property to a 
trustee if the trustee agrees to use and 
dispose of the property and its proceeds in 
a manner designated by the trustor for the 
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benefit of third parties. There is in this 
situation an offer by the trustor and an 
acceptance by the trustee. The mutual con- 
sent of the parties to the express declaration 
of trust constitutes a contract between them, 
each having rights and obligations which 
may be enforced by the other and by the 
beneficiary designated in the contract.® 


Based upon the foregoing authori- 
ties, a living trust, like certain other 
trust instruments, is a contract.9 


Contracts Formed in 
Violation of Criminal Statutes 
Florida courts have long recognized 
that contracts contrary to public policy 
are void.!° More specifically, a contract 
is invalid when it is injurious to the 
public or contravenes some settled so- 
cial interest.!1 Public policy has been 
described as “the community common 
sense and common conscience, extended 
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and applied throughout the state to 
matters of . . . public welfare, and the 
like.”!2 Public policy for purposes of 
invalidating a contract must be based 
upon constitutional provisions, stat- 
utes, or judicial decisions,!* but the 
concept of public policy is broader than 
simply the sum of Florida’s constitu- 
tional provisions, statutes, and judicial 
decisions. !* 

A contract founded on an act prohib- 
ited by a criminal statute is void in 
Florida regardless of whether the stat- 
ute prohibits such a contract or de- 
clares it void.'5 Florida courts have an 
“affirmative duty” to refuse to sustain 
a contract which violates public policy 
derived from a statute.16 

Historically, the focus has been on 
the required performance under the 
contract or the essence of the contract 
to determine whether the contract is 
illegal or contrary to public policy.!7 A 
more recent decision, however, holds 
that a contract is void when the man- 
ner of the formation of the contract is 
criminal or otherwise opposed to public 
policy. 

In Thomas v. Ratiner, 462 So. 2d 


1157, 1159 (Fla. 3d DCA 1984), pet. 
rev. den., 472 So. 2d 1182 (Fla. 1985), 
the Florida Third District Court of 
Appeal held an attorney’s fee contract 
“void ab initio” because it was formed 
through the doctor/attorney’s solicita- 
tion in violation of a misdemeanor 
statute.!8 The opinion indicates no de- 
fect in the underlying contract other 
than the manner of its formation. The 
court in Thomas v. Ratiner recognized 
and applied the following rule: “(t]he 
right to contract is subject to the gen- 
eral rule that the agreement must be 
legal and if either its formation or its 
performance is criminal . . . or other- 
wise opposed to public policy, the con- 
tract... is illegal... .(Emphasis added 
by court.)”19 

The foregoing principle, which repre- 
sents the law of Florida until overruled 
by the Florida Supreme Court,?° has 
been restated as follows in a subse- 
quent decision involving the unauthor- 
ized practice of law: “[iJn Florida, a 
contract is void and cannot be the 
source of rights if either the formation 
or the performance of the contract is 
criminal . . . or otherwise opposed to 
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public policy.”2! 


Formation of a Living Trust 

In Tke Florida Bar Re Advisory Opin- 
ion—Nonlawyer Preparation of Living 
Trusts, 613 So. 2d 426, 427 (Fla. 
1993),22 the Florida Supreme Court 
identified the following steps involved 
in the creation of a living trust for 
another: determining whether the cli- 
ent needs a living trust and the type 
required, gathering the necessary in- 
formation, assembling the document, 
reviewing the document with the cli- 
ent, properly executing the document, 
and funding the document. 


Nonlawyer’s Commercial 
Formation of a Living Trust 

Section 454.23 of the Florida Stat- 
utes? makes it a crime for unauthor- 
ized persons to “practice law.” 

In the Advisory Opinion,‘ the Flor- 
ida Supreme Court declared that “the 
assembly, drafting, execution, and fund- 
ing of a living trust document consti- 
tute the practice of law.” The following 
conduct also constitutes the unauthor- 
ized practice of law when performed 
by a nonlawyer in connection with the 
formation of a living trust for another: 
Giving advice . . . that require[s] legal skill 
and a knowledge of the law greater than 
that possessed by the average citizen;?> 


[Discussing] general principles of law . . . 
{and] applying, directly or indirectly, such 
general principles to a factual situation.”6 


Giving legal advice to individuals . . . 
concerning the application, preparation, ad- 
visability or quality of any legal instrument ° 
or document or forms thereof in connection 
with . . . the disposition of property inter 
vivos or upon death, including, but not 
limited to, trusts... .27 


[Having] direct contact in the nature of 
consultation, explanation, recommendations, 
advice and assistance in the provision, se- 
lection and completion of forms.”® 


[Making the] determination as to a client’s 
need for a living trust and identify[ing] the 
type of living trust most appropriate for the 
client.29 


Based upon the foregoing statute 
and pronouncements of the Florida 
Supreme Court concerning the unau- 
thorized practice of law, a nonlawyer’s 
commercial handling of the formation 
of a living trust for another is a crime. 

Based upon the foregoing principles, 
a living trust is a contract which may 
not be formed through criminal con- 
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duct or other conduct contrary to public 
policy; if the formation of a living trust 
occurs commercially through a nonlaw- 
yer’s illegal practice of law, the trust 
is void.2° There are numerous varia- 
tions of circumstances in which a nonlaw- 
yer’s unauthorized practice of law may 
irreparably taint the formation of a 
living trust.3! 

A nonlawyer’s criminal conduct in 
creating and selling a living trust im- 
plicates the purchaser/settlor in illegal 
or improper conduct to form the living 
trust. When a settlor pays a nonlawyer 
to create a living trust, the settlor 
bears at least partial responsibility for 
the illegal formation of the trust 
through the unauthorized practice of 
law.52 One who pays a nonlawyer to 
create a living trust through the un- 
authorized practice of law engages in 
illegal conduct by aiding, abetting, hir- 
ing, or procuring the commission of a 
misdemeanor in violation of F.S. 
§777.011.53 Settlors who purchase liv- 
ing trusts from nonlawyers act con- 
trary to public policy by financing and 
perpetuating the unauthorized prac- 
tice of law.34 For the foregoing reasons, 
a settlor’s conduct in purchasing an 
illegally formed living trust from a 
nonlawyer is sufficiently criminal or 
contrary to public policy to violate the 
legal principle recognized and applied 
in Thomas v. Ratiner.*5 

Although it may seem unjust to de- 
clare a living trust void when the 


settlor participates in an illegal trans- 
action to form the living trust, the 
perceived injustice may not save the 
living trust. The Florida Supreme Court 
has refused to validate a handwritten 
will when the decedent innocently failed 
to create the will in compliance with 
Florida’s two-witness requirement.*6 
The court refused to allow the harsh 
result to the decedent, whose intended 
testamentary plan could not be carried 
out, to override the greater concern of 
rigidly enforcing a legal requirement 
intended “to be promotive of good pub- 
lic policy” and “to avoid fraud and 
imposition” in the creation of wills.37 
Because a living trust is, among other 
things,3° a testamentary instrument,°9 
Florida courts may follow a similar 
rationale in refusing to validate ille- 
gally formed living trusts not- 
withstanding the harsh consequences 
to settlors. The rule that contracts may 
not be formed through criminal con- 
duct or conduct contrary to public policy 
is just as much a substantive legal 
requirement for the proper creation of 
living trust contracts*® as the two- 
witness requirement is for the proper 
creation of wills. 

The primary concern in prohibiting 
the unauthorized practice of law is to 
protect the public from “incompetent, 
unethical, or irresponsible representa- 
tion.”4! In the Proposed Advisory Opin- 
ion of The Florida Bar Standing Com- 
mittee on the Unlicensed Practice of 
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Law issued in 1991, the standing com- 
mittee outlined numerous instances of 
actual and potential public harm from 
nonlawyers promoting, creating, and 
selling living trusts.42 Based upon re- 
cent actions of the Florida Supreme 
Court, Attorney General, and Florida 
Bar to curtail the unauthorized prac- 
tice of law in this area,** Florida courts 
may be willing to declare living trusts 
void when formed through such crimi- 
nal conduct. 

If living trusts commercially formed 
through the unauthorized practice of 
law are declared void, illegal sellers of 
void living trusts may be subject to 
civil claims for damages.** The risk of 
civil lawsuits and significant liability 
should provide an additional incentive 
to illegal promoters and sellers of liv- 
ing trusts to cease their unauthorized 
practice of law. As the public learns 
that illegally created living trusts in- 
herently invite postdeath legal chal- 
lenges which may defeat a settlor’s 
testamentary plan, the public’s demand 
for illegally created living trusts should 
diminish. If the supply of and demand 
for illegally created living trusts de- 
creases, public harm resulting from the 
unauthorized practice of law in this 
area likewise should decrease. 

If courts are unwilling to adopt a 
bright line rule that living trusts com- 
mercially formed through the unauthor- 
ized practice of law are void, judges 
may be willing to invalidate such living 
trusts depending upon the facts and 
circumstances of a particular case. In 
the latter event, some issues a court 
may consider in determining whether 
to declare a particular living trust void 
include, but are not limited to, the 
following: 

e Did the settlor know that formation 
of the living trust through the un- 
authorized practice of law was illegal? 
e By purchasing and forming the liv- 
ing trust through a nonlawyer, did the 
settlor aid and abet the nonlawyer’s 
unauthorized practice of law? 

e How significant was the nonlawyer’s 
illegal conduct in relation to the forma- 
tion of the living trust? 

e Was an independent attorney* in- 
volved in any of the steps to form the 
living trust and, if so, which ones? 

e Is there evidence the nonlawyer en- 
gaged in overreaching, fraud, or simi- 
lar wrongful conduct? 

e Will the living trust carry out the 
settlor’s testamentary plan if it is not 
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declared void? 

e Was the nonlawyer a party to the 
living trust contract* or a beneficiary 
under the living trust? 

e What was the relationship of the 
settlor to the person attacking the 
validity of the living trust? 

e Who ultimately will receive the as- 
sets purportedly held under the living 
trust if it is declared void? 

A bright line rule in this area will 
be much easier to understand and 
apply than a rule which takes one or 
more of the foregoing factors into ac- 
count and cannot be applied predict- 
ably from case to case.47 

In determining whether illegally cre- 
ated living trusts are void, Florida 
courts may be tempted to weigh certain 
policy considerations. On one hand, a 
cost-effective way to curtail the un- 
authorized practice of law in this area 
is for judges to declare illegally formed 
living trusts void.*® On the other hand, 
decisions invalidating improperly cre- 
ated living trusts likely will be decried 
by the general public as the legal 
profession’s self-serving attempt to mo- 


nopolize the field of living trust prepa- 
ration.49 Many citizens, and especially 
those with illegally formed living trusts, 
will be outraged to learn that facially 
valid living trusts may be void simply 
because they were purchased from 
nonlawyers engaged in the practice of 
law. 


Challenging Illegally 
Formed Living Trusts 

A void living trust contract has no 
legal existence or effect, and cannot in 
any manner have life breathed into 
it.59 Assets held under an invalid living 
trust revert to the deceased settlor’s 
estate®! and typically will be distributed 
pursuant to the valid portions of the 
decedent’s will or by intestate succes- 
sion. An heir or estate beneficiary who 
will receive a larger estate distribution 
if living trust assets revert to the 
deceased settlor’s estate has a financial 
interest in suing to invalidate an ille- 
gally formed living trust.52 An inter- 
ested heir or estate beneficiary can 
bring such a suit individually®® or seek 
to force the personal representative to 
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institute suit in fulfillment of the 
representative’s duty to take posses- 
sion of estate assets for probate admin- 
istration.>4 


Conclusion 

Living trusts commercially formed 
through the unauthorized practice of 
law inherently are subject to attack 
by interested persons once the named 
settlor dies. Courts called upon to de- 
termine the validity of such trusts may 
have no reasonable choice but to de- 
clare them void. Controlling legal prin- 
ciples appear to mandate such a result. 
A crisis may exist because thousands 
of living trusts commercially formed 
through the unauthorized practice of 
law are incapable of legally carrying 
out intended testamentary dispositions. 

The issue of whether living trusts 
are void when commercially formed 
through the unauthorized practice of 
law deserves prompt and thorough at- 
tention. Unfortunately, it may be years 
before Florida appellate courts are able 
to specifically address the foregoing 
issue and uniformly resolve it. Special 
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legislation is desirable to swiftly estab- 
lish fair, certain, and consistent rules 
in this important area. In the mean- 
time, the general public and those 
practitioners with an interest in the 
field of living trust preparation should 
be aware of the argument that living 
trusts commercially formed through 
the unauthorized practice of law are 
void.56 


Author’s Note: After this article was 
accepted for publication, two county 
courts declared Fla. Stat. §454.23 to 
be unconstitutionally vague. The author 
notes that even if the county court 
rulings are upheld, the unauthorized 
practice of law still is contrary to public 
policy. The Florida Supreme Court pro- 
scribes such conduct pursuant to Fla. 
Const. art. V, §15. See, e.g., The Florida 
Bar v. Schramek, 616 So. 2d 979, 
982-83 (Fla. 1993). 


1 The term “living trust” generally refers 
to written trusts which, among other things, 
1) name a trustee to hold legal title to and 
manage the settlor’s property, 2) benefit the 
settlor during the settlor’s life, 3) provide 
for further or final distributions upon the 
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settlor’s death, and 4) reserve to the settlor 
the right to revoke or amend the trust 
instrument. 

2 The Florida Bar v. Schramek, 616 So. 
2d 979 (Fla. 1993); The Florida Bar Re 
Advisory Opinion—Nonlawyer Preparation 
of Living Trusts, 613 So. 2d 426 (Fla. 1993); 
Proposed Advisory Opinion of The Florida 
Bar Standing Committee on the Unlicensed 
Practice of Law (dated August 1, 1991), 
Florida State Archives, Series 49, Box 4311; 
Jeffrey Schweers, Attorney General, Bar 
Crack Down on Trust Company, Fia. Bar 
News, June 1, 1994, at 8. The Florida Bar’s 
president-elect has stated that the Bar 
membership’s “top priority” is prosecution 
of the unlicensed practice of law in order to 
stop those “who are deceiving the public and 
causing harm.” Gary Blankenship, Board 
Steps Up UPL Enforcement Effort, Fua. Bar 
News, October 15, 1994, at 1. The Florida 
Bar, acting under authority granted by the 
Florida Supreme Court pursuant to RULES 
Recutatinc THE Fiorma Bar, 35 Smtr. 
Ann. ch. 10 (West 1994), has authority to 
prosecute cases before the Florida Supreme 
Court to enjoin the unauthorized practice 
of law. At considerable expense, The Florida 
Bar is taking steps to improve its ability to 
pursue cases involving the unauthorized 
practice of law. Blankenship, supra at 1. 
The Florida Bar’s three UPL staff attorneys 
each have an average caseload of 240 cases. 
Id. at 5. 

3 Fra. Star. §454.23 (1993). 

4 Although one recent prosecution of a 
trust company which sold living trusts has 
been publicized in a case involving allega- 
tions of deceptive and unfair business prac- 
tices and civil theft, Schweers, supra note 
2, at 8, state attorneys have “virtually 
ignored” unauthorized practice of law cases 
because of “severe budget constraints and 
a burgeoning crime rate.” Blankenship, su- 
pra note 2, at 5. 

5 American Senior Citizens Alliance “at 
its peak .. . was selling about 500 trusts a 
month for anywhere from $995 to $1,495.” 
Schweers, supra note 2, at 8. 

6 Alter v. Zuckerman, 585 So. 2d 303, 305 
(Fla. 3d D.C.A. 1991), approved, 615 So. 2d 
661 (Fla. 1993) (recognizing a “trust instru- 
ment ... as having created a valid 
contractual relationship during the life of 
the settlor”); Florida Nat. Bldg. Corp. v. 
Miami Beach First Nat. Bank, 9 So. 2d 563, 
564 (Fla. 1942) (recognizing a trust agree- 
ment to be a “contract” and “trust con- 
tract”); Waters v. Sundstrom, 386 So. 2d 54, 
57 (Fla. 2d D.C.A. 1980) (recognizing a trust 
agreement to be subject to the contractual 
principle of merger); accord Sanders v. Citi- 
zens Natl Bank of Leesburg, 585 So. 2d 
1064, 1065 (Fla. 5th D.C.A. 1991) (holding 
that an irrevocable trust was not a contract 
as to settlor who retained no beneficial 
interest in the trust or right of action 
against the trustee). 

7 Senfour Investment Co., Inc. v. King 
County, 401 P.2d 319, 321 (Wash. 1965); 
Bowen v. Darden, 84 S.E. 2d 289, 291 (N.C. 
1954); Underhill v. United States Trust Co., 
13 S.W. 2d 502, 535 (Ky. 1929); but see G. 
Bocert, THE Law or Trusts AND TRUSTEES, §17 
(rev. 2d ed. 1984) (stating that a trustee’s 
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“duties are not based on a contract but 
rather on the effect of a conveyance”). 

8 In re Bodger’s Estate, 279 P.2d 61, 67 
(Cal. 2d D.C.A. 1955). 

9 A living trust also has characteristics 
normally not found in every contract such 
as testamentary qualities (see infra note 39) 
and the existence of a fiduciary relationship 
between the trustee and the trust benefici- 
aries. 

10 American Casualty Co. v. Coastal Cais- 
son Drill Co., 542 So. 2d 957, 958 (Fla. 
1989); Bituminous Casualty Corp. v. Wil- 
liams, 17 So. 2d. 98, 101 (Fla. 1944). 

11 Russell v. Martin, 88 So. 2d 315, 317 
(Fla. 1956). 

12 City of Leesburg v. Ware, 153 So. 87, 
89 (Fla. 1934). 

13 Stack v. State Farm Mutual Automobile 
Insurance Co., 507 So. 2d 617, 619 (Fla. 3d 
D.C.A. 1987). 

14 City of Leesburg v. Ware, 153 So. at 

15 Hooten v. Lake County, 177 So. 2d 696, 
701 (Fla. 2d D.C.A. 1965). 

16 Local No. 234 of United Association of 
Journeymen and Apprentices of Plumbing 
and Pipefitting Industry of United States 
and Canada v. Henley & Beckwith, Inc., 66 
So. 2d 818, 821 (Fla. 1953). 

17 See, e.g., Hooten v. Lake County, 177 
So. 2d at 701, and Local No. 234, 66 So. 2d 
at 821. 

18The statute involved was Fia. Star. 
§877.02(2) (1981) which prohibited employ- 
ees and agents of hospitals from assisting 
in the solicitation or procurement of legal 
business. 

19 Thomas v. Ratiner, 462 So. 2d 1157, at 
1159 (Fla. 3d D.C.A. 1984), pet. rev. den., 
472 So. 2d 1182 (Fla. 1985). 

20 Pardo v. State, 596 So. 2d 665, 666 (Fla. 
1992) (recognizing that the “decisions of the 
district courts of appeal represent the law 
of Florida unless and until they are over- 
ruled by this Court”). 

21 Yanakakis v. Chandris, S.A., 9 F.3d 
1509, 1513 (11th Cir. 1993) In Yanakakis, 
a Massachusetts attorney residing in Flor- 
ida entered into a fee agreement to provide 
legal services to an injured seaman. The 
attorney thereafter aided the seaman in 
entering into a subsequent fee agreement 
for a Florida firm and the Massachusetts 
attorney to jointly represent the injured 
seaman. When the attorneys sued for tor- 
tious interference with the two fee agree- 
ments, at least two defendants defended on 
the basis the fee agreements were against 
public policy and void. Although the trial 
court held that neither fee agreement was . 
void, the 11th Circuit Court of Appeals 
certified the following two issues to the 
Florida Supreme Court for resolution: 

“(1) Whether an out-of-state attorney, who 
resides in Florida but is not associated with 
a Florida law firm, engages in the un- 
authorized practice of law where that attor- 
ney enters into a contingency fee agreement 
in Florida, thereby rendering that fee agree- 
ment void. 

“(2) Whether a fee agreement of a Florida 
law firm born of a fee agreement that is 
void as the unauthorized practice of law is 
itself void. Yanakakis, 9 F.3d at 1513-14.” 
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The Florida Supreme Court’s upcoming 
decision in Yanakakis may impact the argu- 
ment set forth in this article. When a 
nonlawyer illegally agrees to create a living 
trust for another through the unauthorized 
practice of law, is the living trust “born of” 
the prior illegal agreement also void? 

22The stated steps are outlined in the 
proposed opinion of The Florida Bar Stand- 
ing Committee on the Unlicensed Practice 
of Law. 

23(1993). The identically worded 1983 
version of the statute has been recognized 
to proscribe the “unauthorized practice of 
law.” Yanakakis, 9 F.3d at 1513. 

24 The Florida Bar Re Advisory Opinion— 
Nonlawyer Preparation of Living Trusts, 
613 So. 2d 426, at 427 (Fla. 1993). When 
individuals create their own living trust, it 
is unlikely such conduct constitutes the 
prohibited practice of law. Cf. The Florida 
Bar v. Brumbaugh, 355 So. 2d 1186, 1192 
(Fla. 1978) (recognizing that people have a 
“constitutional right of self representation”). 
The Advisory Opinion has been cited with 
approval by the Florida Supreme Court in 
The Florida Bar v. Schramek, 616 So. 2d 
979, 984 (Fla. 1993). Although the Advisory 
Opinion by stipulation did not apply to 
corporate fiduciaries associated with finan- 
cial trust departments or to the practice of 
public accountancy, 613 So. 2d at 428, 
certain principles outlined in the Advisory 
Opinion presumably will apply to corporate 
fiduciaries and accountants in litigation 
where wrongdoing is involved and no con- 
trary stipulation is present. 

25 Schramek, 616 So. 2d at 987. 

26 In re The Joint Petition of The Florida 
Bar and Raymond James and Associates, 
Inc., 215 So. 2d 613, 615 (Fla. 1968). 

27 Schramek, 616 So. 2d at 987; see also 
Raymond James and Associates, Inc., 215 
So. 2d at 613-14. 

28 The Florida Bar v. King, 468 So. 2d 
982, 983 (Fla. 1985). 

29 Schramek, 616 So. 2d at 984. 

30 See supra notes 6-9 and accompanying 
text and notes 18-29 and accompanying 
text. 

31 See supra text accompanying notes 22- 
29. 

32 A person who signs a living trust is 
charged with knowledge of the law relative 
to the undertaking. Cf. Lowrimore v. First 
Savings & Trust Co. of Tampa, 140 So. 891, 
892 (Fla. 1932) (recognizing that “testators 
are presumed to know the law relative to 
the making and effect of wills”); Akins v. 
Bethea, 33 So. 2d 638, 640 (Fla. 1948) 
(recognizing that citizens of Florida are 
charged with knowledge of Florida’s domes- 
tic laws). 

33 (1993). Although it is unlikely the State 
of Florida would prosecute a settlor for 
aiding and abetting a nonlawyer to engage 
in the unauthorized practice of law by 
creating a living trust for the settlor, see 
supra note 4, such conduct nonetheless is 
illegal. Even if a settlor’s conduct in pur- 
chasing an illegally created living trust is 
not criminal, the conduct may be viewed as 
contrary to public policy in light of the rule 
that public policy is broader than simply 
the sum of Florida’s criminal statutes. See 


supra note 14 and accompanying text. 

34 One nonlawyer was receiving more than 
$450,000 a month from settlors who appar- 
ently were purchasing living trusts illegally 
formed through the unauthorized practice 
of law. See supra note 5. 

35 See supra note 19 and accompanying 
text. 

36 In re Estate of Olson, 181 So. 2d 642, 
642-43 (Fla. 1966). The author has assumed 
the decedent unknowingly and unintention- 
ally failed to comply with the two-witness 
requirement in signing the intended will. 

37 In re Estate of Olson, 181 So. 2d at 643. 

38 See supra notes 6-9 and accompanying 
text. 

39 A living trust is both a testamentary 
and inter vivos instrument. Although a 
living trust normally is funded with inter 
vivos transfers of property and provides 
inter vivos benefits to the settlor, living 
trusts also carry out testamentary disposi- 
tions on or after the settlor’s death. Aduvi- 
sory Opinion, 613 So. 2d at 428 (recognizing 
that a “living trust document involves the 
disposition of property at death”). A “testa- 
mentary disposition” is a disposition which 
“is not to take effect unless the grantor dies 
or until that event.” Biacns Law Dictionary 
1644 (rev. 4th ed. 1968). Florida courts 
properly have recognized the testamentary 
character of trusts which provide for post- 
death distributions. See Alter v. Zuckerman, 
585 So. 2d 303, 305 (Fla. 3d D.C.A. 1991), 
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approved, 615 So. 2d 661 (Fla. 1993) (recog- 
nizing that “those portions of the trust 
instrument purporting to transfer trust prop- 
erty upon the settlor’s demise would be 
testamentary in nature”); Forsythe v. Spielber- 
ger, 86 So. 2d 427, 430 (Fla. 1956) (rec- 
ognizing a “trust agreement” to be “like any 
other testamentary devise”), and Donovan 
v. Hendrickson, 550 So. 2d 37, 38 (Fla. 2d 
D.C.A. 1989) (recognizing that a trust agree- 
ment can be used to determine the de- 
cedent’s “testamentary intent”). The Florida 
Supreme Court’s recent indication that a 
funded inter vivos trust “is not testamen- 
tary” under Fra. Star. §689.075 (1989), 
Zuckerman v. Alter, 615 So. 2d 661, 663-64 
(Fla. 1993), is overbroad. The statute man- 
dates that a trust otherwise valid will not 
be held “invalid or an attempted testamen- 
tary disposition for” certain specified rea- 
sons. The statute does not say that trust 
distributions made on or after the settlor’s 
death are not in fact testamentary disposi- 
tions. In re Estate of Johnson, 397 So. 2d 
970, 972 (Fla. 4th D.C.A. 1981) (recognizing 
that a date of death trust distribution is a 
“testamentary disposition” notwithstanding 
Fra. Star. §689.075 (1977)). Although the 
Florida Supreme Court correctly stated that 
certain revocable inter vivos trusts are not 
a “testamentary ‘will substitute’ that re- 
quires compliance with the formalities for 
the execution of wills,’ Zuckerman v. Alter, 
615 So. 2d at 663, many such trusts are in 
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fact will substitutes that carry out testa- 
mentary dispositions. Is a living trust exe- 
cuted with the formalities for the execution 
of wills a form of “will” under the black 
letter definition of that term contained in 
Fra. Star. §731.201(35) (1993)? Although 
the answer te the foregoing question is 
beyond the scope of this article, a living 
trust is an instrument which disposes of a 
settlor’s trust property (including beneficial 
interest therein) on or after the settlor’s 
death. Cf. Zuckerman v. Alter, 615 So. 2d 
at 667 (Grimes, J., dissenting) (recognizing 
that a “one-party trust which allows the 
settlor to use the trust property during the 
settlor’s lifetime and then make testamen- 
tary dispositions is the functional equiva- 
lent of a will”). 

40 See supra notes 6-9, 19-20 and accom- 
panying text. 

41 Schramek, 616 So. 2d at 979. 

42 Florida State Archives, Series 49, Box 
4311. 

43 See supra note 2. 

44 There are several theories upon which 
a nonlawyer can be sued for damages for 
illegally creating a void living trust instru- 
ment. The precise theories used in a par- 
ticular case will depend upon the facts 
present. Claims for damages most likely 
will arise when a settlor’s personal rep- 
resentative, heir, or estate beneficiary sues 
after the settlor’s death to have an illegally 
created living trust declared void. Assets 
purportedly held under the void trust will 
revert to the settlor’s estate, Kunce v. Rob- 
inson, 469 So. 2d 874, 877 n.6 (Fla. 3d 
D.C.A. 1985), and pass pursuant to the 
valid portions of the settlor’s will or by 
intestate succession. If a beneficiary named 
under a void living trust ultimately takes 
less from the settlor’s estate than the settlor 
intended the beneficiary to receive under 
the living trust instrument, the disgruntled 
beneficiary may sue the nonlawyer for com- 
pensatory damages for, among other things, 
tortious interference with anticipated trust 
benefits. Cf. Davison v. Feuerherd, 391 So. 
2d 799, 801-02 (Fla. 2d D.C.A. 1980) (allow- 
ing claim for damages against alleged wrong- 
doer for tortious interference with expected 
trust benefits). Punitive damages also may 
be recoverable under some circumstances 
as a punishment to the nonlawyer and 
deterrent to others. 


Steven G. Nilsson is a sole practi- 
tioner in Clearwater and practices 
primarily in the areas of probate and 
trust litigation. Mr. Nilsson received 
his B.S. from Clemson University 
(1978), J.D. from the University of 
Arkansas at Little Rock (1981), and 
LL.M. in taxation from the Univer- 
sity of Miami (1982). 
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45 In the Advisory Opinion, 613 So. 2d at 
428, the court noted that a lawyer who 
creates a living trust for another should be 
“an independent counsel paid by the client 
and representing the client’s interests alone.” 

46In Thomas v. Ratiner, see supra text 
accompanying notes 18-19, the person ille- 
gally procuring the void contract was a 
party to the contract. When a nonlawyer 
illegally creates a living trust for another 
and is a party to the contract as trustee, the 
analogy to the foregoing case is clear. Will 
the courts apply the principles quoted from 
Thomas v. Ratiner and Yanakakis v. Chan- 
dris, S.A., see supra text accompanying 
notes 19 and 21, where a nonlawyer ille- 
gally forms a living trust for another but is 
not a party to the trust contract? An answer 
to the foregoing question may be suggested 
indirectly in the Florida Supreme Court’s 
upcoming decision in Yanakakis v. Chan- 
dris, S.A. See supra note 21. Of course, the 
issue of whether the nonlawyer is a party 
to the trust contract may be irrelevant if 
the court finds the settlor’s participation in 
the transaction to be illegal or contrary to 
public policy. See supra text accompanying 
note 19 and notes 32-35 and accompanying 
text. 

47In State v. Bamber, 592 So. 2d 1129, 
1132 (Fla. 2d D.C.A. 1991), the court noted 
that “[pJredictability and stability in the 
law. . . help people avoid litigation.” 

48 See supra notes 2-5, 44 and accompany- 
ing text. 

49In Schramek, 616 So. 2d at 983, the 
Florida Supreme Court recognized “the natu- 
ral tendency of all professions to act in their 
own self interest... but explained that 
prohibiting the unlicensed practice of law is: 


“not done to aid or protect the members of 
the legal profession either in creating or 
maintaining a monopoly or closed shop. It 
is done to protect the public from being 
advised and represented in legal matters 
by unqualified persons. . . ” 

50 Backs Law Dictionary 1745 (rev. 4th 
ed. 1968) (defining the term, “void con- 
tract”). A void instrument “is nugatory and 
ineffectual so that nothing can cure it.” Pitts 
v. Pastore, 561 So. 2d 297, 300 (Fla. 2d 
D.C.A. 1990). A void contact “cannot be the 
source of rights.” See supra note 21 and 
accompanying text. 

51 Kunce v. Robinson, 469 So. 2d 874, 877 
n.6 (Fla. 3d D.C.A. 1985). 

52For instance, assume X is the sole 
beneficiary under the decedent’s will, but 
is not named a beneficiary in the decedent’s 
living trust. If the living trust is void, living 
trust assets will revert to the settlor’s estate 
and be distributable to X pursuant to the 
decedent’s will. The analysis of whether it 
is worthwhile to sue to invalidate an ille- 
gally created living trust will vary from case 
to case depending on factors such as emo- 
tional issues, family dynamics, whether the 
decedent has a valid will and if so its 
relevant terms, the value and extent of the 
assets held under the living trust, the 
likelihood of success, the determination of 
who will benefit in the event of success, the 
cost and funding of the litigation, the poten- 
tial for settlement, and the potential ad- 
verse consequences if the suit is lost. 
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53 Pia. Star. §§86.041 and 737.201 (1993) 
and related statutes allow interested per- 
sons to obtain declaratory judgments 
concerning the validity of trust instruments. 
Accord Maciejewski v. Holland, 441 So. 2d 
703, 703-04 (Fla. 2d D.C.A. 1983), and Rice 
v. Fremow, 165 So. 2d 447, 448 (Fla. 2d 
D.C.A. 1964). Traub v. Zlatkiss, 559 So. 2d 
443, 447 (Fla. 5th D.C.A. 1990), incorrectly 
indicates that an interested person other 
than the personal representative does not 
have standing to challenge the validity of a 
decedent’s inter vivos transaction. Traub v. 
Ziatkiss overlooks the declaratory judgment 
statutes cited above and the fundamental 
notion that standing, in its broadest sense, 
is no more than having a sufficient stake 
in an otherwise justiciable controversy to 
obtain judicial resolution of that controversy. 
Kumar Corp. v. Nopal Lines, Ltd., 462 So. 
2d 1178, 1182 (Fla. 3d D.C.A. 1985). Be- 
cause an “interested person” has the right 
to contest a decedent’s will, In re Dana’s 
Estate, 190 So. 52, 53 (Fla. 1939), and Fra. 
Star. §731.201(21) (1993), “interested per- 
son{s]” should likewise have the right to 
contest the validity of a living trust where 
their financial interest will be affected if the 
trust is declared void. 

54Fia. Star. §733.607(1) (1993). If the 
personal representative is unwilling to sue 
to recover the assets of the void trust for 
probate administration, an interested heir 
or estate beneficiary can seek appointment 
of an administrator ad litem for the limited 
purpose of suing to collect the assets. Fa. 
Pros. R., 21 Fia. Star. Ann. 5.120 (West 
Supp. 1994); Traub v. Zlatkiss, 559 So. 2d 
at 447. Although one might argue that an 
estate representative has no right to seek 
to invalidate a living trust knowingly and 
voluntarily entered into by the decedent, 
presumably the estate representative can 
so act because the decedent/settlor, while 
alive, had a continuing duty to withdraw 
from the illegally created living trust con- 
tract. Cf. Local No. 234, 66 So. 2d at 823 
(holding that a party to a contract violative 
of public policy “owes to the public the 
continuing duty of withdrawing from such 
an agreement”). 

55 The number of persons who have pur- 
chased illegally formed living trusts ap- 
pears to be at least in the thousands. See 
supra note 5. 

56 This article is not intended to advocate 
against nonlawyers being involved in the 
promotion, creation, or selling of living 
trusts, but is intended to point out potential 
consequences of that conduct when it consti- 
tutes the unauthorized practice of law. 
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LABOR & EMPLOYMENT LAW 


Public Sector Labor Disputes— 
The Mediative and Legislative Roles 
of the Special Master 


act-finding is rarely used 
in private sector labor- 
management bargaining 
impasse disputes. In con- 
trast, fact-finding is widely used in the 
public sector and is incorporated in the 
statutory schemes for public sector ne- 
gotiation impasse resolution in Florida! 
and at least 35 other states.2 This 
article examines certain common as- 
sumptions about the fact-finding 
process, particularly as used in Flor- 
ida’s public sector labor relations. 

The Florida Public Employees Rela- 
tions Act (PERA)® provides that if a 
collective bargaining agreement can- 
not be reached after a reasonable period 
of negotiation, an impasse shall be 
deemed to exist when one party so 
declares in writing to the other party 
and the Public Employees Relations 
Commission (PERC).4 After declara- 
tion of impasse, either party or both 
parties together may select a mediator 
to help resolve the dispute. If the 
parties decide not to mediate,® or if 
mediation fails to produce a settle- 
ment, either party may invoke the 
special master process by a request to 
PERC.® The commission will then ap- 
point a qualified person agreed upon 
by the parties or will select a special 
master for them if the parties cannot 
agree on a selection.” 

The statute and rules contemplate a 
public fact-finding hearing held by the 
special master.® After the hearing is 
closed, the special master makes fac- 
tual determinations and recommenda- 
tions for settlement of all issues in a 
“recommended decision,’ which must 
be filed with the commission and both 
parties by registered mail, return re- 
ceipt requested, within 15 calendar 
days after the final hearing.? The spe- 
cial master must consider the evidence 
presented at the hearing, including 


The special master 
helps the parties 
develop a “focus” in 
the proceedings by 
assembling the facts 
but not necessarily 
reaching a solution 


by W. Gary Vause 


oral or written arguments provided by 
the parties, while giving appropriate 
weight to those factors set forth in F.S. 
§447.405.10 

After receiving the special master’s 
recommended decision, both parties 
must discuss each recommendation.!! 
Failure to do so may constitute an 
unfair labor practice.!2 Within 20 days 
after receipt of the recommended deci- 
sion, each recommendation not ex- 
pressly rejected in writing by either 
party shall be deemed accepted by both 
sides. Either party may reject all or 
part of the decision by filing with 
PERC and the other party a written 
notice containing a statement of the 
cause for each rejection.!° The rejection 
notice need not be supported by compe- 
tent, substantial evidence, and either 


side may reject a recommendation for 
any reason as long as that reason is 
expressea. !4 

If either or both of the negotiating 
parties timely reject part or all of the 
special master’s recommendations, then 
the chief executive officer of the gov- 
ernmental entity involved must, within 
10 days after notification of rejection, 
submit to the legislative body of the 
governmental entity a copy of the rec- 
ommended decision of the special 
master, along with the chief executive 
officer’s own recommendations for set- 
tling the dispute.15 The employee 
organization must also submit its re- 
commendations for settling unresolved 
matters to the legislative body and to 
the chief executive officer.'® The legis- 
lative body, or a duly authorized com- 
mittee thereof, must conduct a public 
hearing at which the parties may ex- 
plain their positions regarding only the 
rejected recommendations.!? Thereaf- 
ter, the legislative body “shall take 
such action as it deems to be in the 
public interest, including the interest 
of the public employees involved.”!8 

After the legislative body resolves 
the impasse, the parties must draw 
up an agreement which includes those 
provisions previously agreed upon by 
the parties, the accepted recommenda- 
tions of the special master, and those 
provisions prescribed by the legislative 
body.!9 The agreement is signed by 
both the chief executive officer for the 
public employer and the bargaining 
agent for the public employees; it is 
then submitted to both sides for ratifi- 
cation.2° Should ratification of the 
agreement fail, the terms mandated 
by the legislative body govern the con- 
duct between the parties.2 Those terms 
become effective on the date of the 
legislative body’s action and remain in 
force until the end of the fiscal year.22 
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Adjudicative and 
Legislative Roles Compared 

Most special masters and other fact- 
finders in collective bargaining im- 
passe disputes are arbitrators adjudi- 
cating contractual grievance disputes. 
It therefore is only logical that special 
masters in Florida should approach the 
fact-finding task with the same quasi- 
judicial mindset and adjudicator’s ori- 
entation as in grievance arbitration. 
The central thesis of this article is that 
special master proceedings and griev- 
ance arbitration are very different 
processes, and call for a very different 
perspective of the decisionmaker. 

Arbitration, like litigation, is an aju- 
dicative decisional process which 
determines the relative rights and du- 
ties of the parties under the established 
“law” or rules (i.e., the contract) drafted 
by the parties to govern their relation- 
ship. In contrast, a proceeding which 
involves special masters and other fact- 
finders is legislative in nature. It cre- 
ates the “law” (or contract) which will 
determine future rights and duties. 
The elements of adjudicative decision- 
making are very different from the 
elements of legislative decisionmaking. 
Because legislative behavior is essen- 
tially a creative activity, rather than 
interpretive, and the legislative deci- 
sion of the special master is advisory 
rather than binding, the skills of the 
mediator also are essential to an effec- 
tive special master experience. 

Grievance arbitration is the tradi- 
tional trade-off for the strike. In Florida, 
the legislature made that compromise 
for the parties by effecting the trade-off 
through the Public Employees Rela- 
tions Act. F.S. §447.507 prohibits public 
employee strikes, while §447.401 man- 
dates binding arbitration of contractual 
grievances. 

Unlike the adjudicative task of the 
arbitrator, the statutory objective of a 
special master is “achieving a prompt, 
peaceful, and just settlement of dis- 
putes.”23 Although the special master’s 
recommended decision is presumptively 
binding (that is, it is binding unless 
rejected by either party within 20 
days),”4 the response of rejection merely 
requires a simple notification in writ- 
ing, with a statement of reasons. 
Special master decisions are then advi- 
sory only and constitute little more 
than the product of fact-finding with 
recommendations. To the extent that 
the recommendations address the struc- 


The resolution of 
disputes in the 
special master 

process affects the 
allocation of public 
resources, the level 
of public services 
provided to the 
community, and the 
cost of government 


turing of a new contractual regime, 
however, the special master serves in 
a legislative role. 

There is another noteworthy distinc- 
tion. The arbitrator’s task in grievance 
arbitration is to analyze an event or 
series of events and to apply the exist- 
ing contract language to those “facts.” 
However, the special master helps the 
parties develop a “focus” in the pro- 
ceedings by assembling the facts but 
not necessarily reaching a solution. 
The notion that a special master sim- 
ply finds the facts, and a recommended 
decision automatically flows from that 
mix of facts, is a fiction at best, and 
pure fantasy at worst. 

The focus of the special master’s 
inquiry is upon what ought to be the 
future contract language on a particu- 
lar subject. Generally, the question 
might be posed as: “Which contract 
language would be better, that pro- 
posed by the union or by the employer?” 
Although the proposal to change the 
contractual relationship may be gener- 
ated or justified by some historical 
event or series of events, the intellec- 
tual justification for the proposed 
change is very different than the in- 
tellectual underpinnings of a grievance 
arbitration award. The special master 
has sufficient latitude so that he or she 
may reject both proposals and draft 
preferred alternative language for rec- 
ommendation to propose to the parties. 


The Mediative Role 

The special master generally does 
not adjudicate the application of con- 
tract language to facts derived from a 
particular happening in the past. His 
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or her task is much more diffuse and 
policy-oriented. The resolution of dis- 
putes in the special master process 
affects the allocation of public resources, 
the level of public services provided to 
the community, and the cost of govern- 
ment. While the special master has no 
power to mandate acceptance, the adop- 
tion of (or failure to timely reject) his 
or her decision may even necessitate 
an increase in taxes. Alternatively, it 
may result in reallocation of resources 
or reduction of personnel. 

William E. Simkin, an experienced 

mediator, arbitrator, and fact-finder 
stated: 
The recommendations [of fact-finders] do 
not develop out of a contractual framework. 
They are legislative value judgments. Re- 
commendations are not facts nor are they 
based exclusively or even primarily on facts. 
In arms length fact-finding, where is the 
fact-finder to find a basis for his value 
judgments? In the last analysis, all he can 
do is exercise his best intellectual powers 
and search his own soul. He has no ade- 
quate opportunity to gauge acceptability 
by the parties. No hearings can ever meet 
that need adequately.”5 

Despite these difficulties facing the 
fact-finder, Simpkin shares the view 
that fact-finding is a mediatory pro- 
cess: “Where fact-finding has been 
successful, I [Simpkin] would suggest— 
but cannot prove—that the fact-finder 
has mediated, deliberately, instruc- 
tively or surreptitiously.”26 

First and foremost, special master 
proceedings and other forms of fact- 
finding are a part of, and an extension 
of, collective bargaining. The fact- 
finder also identifies, for example, a 
mutually acceptable compromise set- 
tlement. This might seem to be a 
rather shocking revelation to special 
masters who view themselves as adju- 
dicators. However, the view that fact- 
finding is simply a more formalized 
version of mediation is neither new nor 
novel. The Florida statute specifically 
states that nothing in the PERA “shall 
preclude the parties from using the 
services of a mediator at any time 
during the conduct of collective bar- 
gaining,”2’? and nothing prohibits the 
special master from assuming that me- 
diative role. 

Special masters and party advocates 
are likely to respond, “easier said than 
done.” How can a solitary special mas- 
ter discern the golden mean of 
acceptability among all the chafe and 
ruffage that sometimes passes for “evi- 
dence” in fact-finding proceedings? 
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There are models of fact-finding which 
seem to work better than others. For 
example, the mediative task of the 
fact-finder is facilitated in the context 
of a tripartite fact-finding panel, when 
a neutral develops the recommenda- 
tion with a party representative from 
each side. Although tripartite panels 
are used in some other jurisdictions, 
they traditionally have not been used 
in Florida public sector disputes. 

There is certainly nothing to prevent 
the parties to an impasse from agree- 
ing in advance that they will submit 
their dispute to a tripartite panel com- 
posed of one member selected by the 
employer, one member selected by the 
union, with the third impartial mem- 
ber selected from PERC’s special master 
panel to serve as chair. All three could 
hear the evidence as a panel, followed 
by executive sessions in which all three 
would participate in the deliberative 
processes. A decision often can be pro- 
duced, through the mediation efforts 
of the chair, which will be acceptable 
to both parties. At the very least, the 
special master thereby can avoid unin- 
tended collateral damage to one or both 
parties that might result from an unin- 
formed decision. 

When the special master serves as 
the sole decisionmaker (the traditional 
approach in Florida), he or she should 
make known to the parties at the 
outset of the hearing that the special 
master is ready and willing to mediate 
(although the special master should 
never force mediation on reluctant par- 
ties). One special master has observed 
that mediation should be encouraged 
in special master cases simply because 
it works; in the approximately 25 cases 
which had been assigned to him by 
PERC during a 10-year period, all 
items were resolved without the neces- 
sity of a decision in approximately 70 
percent of those cases.28 

A study made by Magnusen and 
Renovitch of the PERA dispute resolu- 
tion processes during the period 1980- 
1987 disclosed that mediators were 
appointed in an average of 156 impasse 
cases per year. There were an average 
of 82 cases per year in which the 
parties requested the appointment of 
a special master (this includes cases 
which were submitted to but unre- 
solved in mediation, and cases in which 
the parties waived mediation). How- 
ever, due to settlements and with- 
drawals, only 75 special master ap- 
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pointments were actually made. Even 
more were settled after appointment 
of the special master but prior to issu- 
ance of the recommended decision. A 
special master report was issued in an 
average of 34 cases per year, but the 
report was fully accepted in an average 
of only five cases per year.29 Clearly, 
the mediation/negotiation process is 
the most effective means for resolving 
public sector impasse disputes. 


Factors Which Influence the 
Special Master’s Decision 

At least 28 states have legislation 
authorizing voluntary or compulsory 
arbitration for the resolution of certain 
issues in public sector bargaining dis- 
putes.2° In some of those states, the 
decisions are only advisory, while in 
others they are binding. The question 
of delegated powers becomes a much 
more critical legal issue when the deci- 
sionmaker can issue a binding decision. 
However, in Florida, when the special 
master’s decision is not binding (unless 
the parties knowingly or carelessly fail 
to reject it within the statutory time 
period), there is little cause for such 
concern. 

One important aspect of the special 
master’s task is consideration of the 
list of factors found in F.S. §447.405.31 
But the importance of that list may be 
overrated. Section 447.405 merely pro- 
vides a listing of factors which must 
be taken into account—a checklist or 
guideline for special masters to use in 
accumulating and considering evidence. 
Those statutory guidelines certainly 
should be used by the advocates in 
assembling evidence for presentation 
to the fact-finder, and should be care- 
fully considered by the special master, 
but they do not always explain why a 
decision is taken in a certain way. 


Conclusion 

Special masters serve in a very dif- 
ferent role than arbitrators, and they 
do not adjudicate in the tradition of 
judicial or arbitral decisionmaking. The 
arbitrator’s injunction found in the 
Steelworkers Trilogy,32 that the arbi- 
trator must not substitute his or her 
judgment for that of the parties, does 
not apply to special masters. In fact, 
in the role of legislator of new contract 
language, substitution of judgment too 
often is the special master’s primary 
job. 

Moreover, a mere recitation of “facts” 
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that have been found by the special 
master (often from a jumbled or inade- 
quate record) will not automatically 
yield a contractually or legally man- 
dated solution. The facts must be parsed 
and considered carefully, and the statu- 
tory criteria must be taken into account. 
But in the final analysis, it all boils 
down to what the special master be- 
lieves is fair, acceptable, or consistent 
with whatever other criteria he or she 
may apply. Vague concepts of “accept- 
ability” and “equity” are recurring 
themes. Everyone hopes that the spe- 
cial master at least will apply rational 
criteria.33 

In view of the importance of the 
special masters’ mediative skills when 
carrying out their legislative task of 
formulating the terms of new contrac- 
tual relationships, I make the following 
modest proposals: 

1) PERC should require every special 
master to successfully complete an ap- 
proved 20-hour course in mediation, 
as a condition of appointment to or 
continuation on the PERC special mas- 
ter list.54 

2) PERC should provide such train- 
ing to all special masters at no cost. 

3) The use of tripartite panels should 
be encouraged in special master pro- 
ceedings, whereby the impartial special 
master will develop the recommended 
decision in concert with two other panel 
members, one appointed by each party. 

The use of the tripartite process 
should not be imposed legislatively at 
this time, but rather should be utilized 
on a voluntary basis during an experi- 
mental period to determine whether it 
will in fact produce more acceptable 
results than the sometimes speculative 
and aspirational recommendations of 
solo special masters deciding cases in 
their splendid isolation. 


This article is based in part on a paper 
delivered by the author at the Annual 
Special Master Conference in Miami 
on June 10, 1994. 
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IT'S NO WONDER 
THAT OTHER TITLE INSURERS 


DON'T OFFER THE SERVICES WE DO. 


WHAT WOULD 
THEIR STOCKHOLDERS SAY? 


So, rather than rattle their 
stockholders, they just talk about 
service. In our industry, like many 
others, service is the buzzword 
of buzzwords. 

That's too bad, because when 
everybody starts making big 
claims about service, it tends to 
obscure the real facts. Facts like 
this: For almost 50 years, The 
Fund has led the way in providing 
services to Florida's real estate 
attorneys. And no one else has 
ever come close. 


We Keep Members Happy, 
Not Stockholders. 

The Fund is not a public 
corporation. We don't have to 
please shareholders or a parent 
corporation, release quarterly 
reports, or pay stock dividends. 
Nor are we owned by a conglom- 
erate, with projections to make 
and quotas to meet. 

Our gauge of success is 
different; it's based on how much 
our services are used. How many 
hundreds of thousands of times 
our on-line information services 
are utilized, how many thousands 
of attorneys attend our seminars, 
how many thousands of copies of 
Title Notes are in circulation, and 
how successful we have been in 
lobbying for the benefit of our 
members. 

Not that it isn't nice to under- 
write title insurance. It's an impor- 
tant part of what we do as well, 
and we're very successful at it -- 
we're Florida's leading title insurer, 
and one of the top ten in the 
nation. 

But our success doesn't go 
to the bottom line. It goes to 
our members. 


The Fund Was Different From 
The Beginning. 
And We Get More Different 
All The Time. 

The Fund was started by real 
estate attorneys because the foun- 
ders saw a need for an organi- 
zation dedicated to the support 
of their peers. They foresaw that, 
without such an organization, 
there was a strong risk we would 
all be pushed out of real estate 
practice. 

And in many states, that's 
exactly what happened. But in 
Florida, largely because The Fund 
has been a competitive check on 
other underwriters, attorney 
agents haven't been eliminated 
from the process. 

Because of our mission, we 
have always done business solely 
through attorney agents. We don't 
do direct business, we don't sign 
up lay title companies, and we 
don't compete with attorneys. 
Moreover, we have never had 
agency agreements; while we 
insist that our agents be members 
of The Bar in good standing and 
professional in their practices and 
ethics, we haven't participated 
in the trend toward limiting 
agents to a chosen few, setting 
quotas, and booting out the 
agents who don't make them. 

Our attorney agents in Florida 
number over six thousand. Our 
competitors have, typically, a few 
dozen. No wonder. 


Ask The Other Underwriters 
How They Feel About Licensing. 
And What They've Done 
About It. 

We've always actively repre- 
sented the interests of real estate 
attorneys at the legislative level. 
We support lobbying efforts in 
both Tallahassee and Washington, 
D.C. And we don't get a lot of help 
from other underwriters. 


The licensing issue was a 
litmus test. While we fought 
against double licensing for real 
estate attorneys, arguing that 
lawyers were already licensed 
and did not need another license 
to write title insurance, other 
underwriters were conspicuously 
silent. 

It's happened again and again, 
through the years. We have come 
to the defense of Florida's real 
estate attorneys. And other under- 
writers have chosen not to. 
Dreaming, perhaps, of the day 
when all attorney agents would 
go away and commissions would 
no longer have to be split. 


This Is Not To Blow 
Our Horn. 
Or Even To Blow The Whistle. 

We already get one out of 
four premium dollars in Florida, 
which is a healthy share of 
market. 

Title insurance companies 
have been competing on price 
for so long, and so recklessly, that 
now there's a conception out 
there that not only is title insur- 
ance pretty much the same, but 
the companies that provide it are 
pretty much the same. 

Which is not at all true. The 
Fund's services, support, and 
mission all show that we think 
our members are all-important. 

Sort of the way those other 
companies think of their 
stockholders. 


of Information 
phe of Service 
of Innovation 


Attorneys' Title Insurance Fund, Inc. 
P.O. Box 628600 Orlando, FL 32862-8600 


©1995 Attorneys’ Title Insurance Fund, Inc. 
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TRIAL LAWYERS FORUM 


Punitive Damages: 
Overview and Update 


here are aspects of the law 

of punitive damages that 

impact every phase of a 

lawsuit, from initial assess- 
ment through post-trial motions. This 
article provides a comprehensive over- 
view of the law of punitive damages in 
Florida. The article explores how plain- 
tiffs counsel may determine whether 
a valid punitive damages claim exists, 
and, if so, how to handle such claim 
from pleadings through post-trial mo- 
tions. The article also provides gui- 
dance to defense counsel so that once 
faced with a punitive damages claim, 
counsel may be cognizant of the law 
at various stages of the proceedings in 
order to minimize exposure and pre- 
serve the record. 

There are two primary premises to 
keep in mind when considering whether 
a party should be held liable for puni- 
tive damages. First, punishment and 
deterrence are the basis and rationale 
for holding a party responsible for this 
form of noncompensatory damages.! 
Second, awards for punitive damages 
are appropriate to punish and deter 
not only intentional misconduct, but 
also conduct deemed to show a wanton 
or reckless disregard, or conscious in- 
difference, to the consequences.” 


Picking a Theory 

This article presumes that someone 
has committed an act that is suffi- 
ciently egregious to warrant punitive 
damages. The standard that the con- 
duct must meet to do so is set forth in 
White Construction Co., Inc. v. Dupont, 
455 So. 2d 1026 (Fla. 1984). Typically, 
the first step in bringing a claim for 
punitive damages is to determine 
whether the facts fit within one of two 
alternative theories of recovery against 
a punitive act of an employer. 

Punitive damages claims are often 


The defendant must 
make timely 
requests for jury 
instructions and 
verdict forms to 
ensure proper 
analysis of liability 
for punitive 
damages 


by Robert A. Santa Lucia 


sought against employers for the con- 
duct of their employees/agents. Under 
the doctrine of respondeat superior, a 
“principal [master/employer] cannot be 
held liable if the agent is exonerated.” 
However, when there are additional 
acts by the principal, exoneration of 
the agent does not automatically pre- 
clude a finding of liability against the 
principal.* 

The Mercury Motors Express, Inc. v. 
Smith, Winn Dixie Stores, Inc. v. Rob- 
inson, and Bankers Multiple Line In- 
surance Co. v. Farish, trilogy of cases 
decided by the Florida Supreme Court 
distinguish between the “direct” and 
“vicarious” liability of employers.® Es- 
sentially, they hold that employers will 
be held “directly” liable for punitive 
damages when the conduct giving rise 
to the punitive damages claim is com- 
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mitted by a primary owner, officer, or 
an employee acting in the capacity of 
a “managing agent.” When the acts 
of misconduct are alleged to have been 
committed by an employee/nonmanag- 
ing agent, there must be proved some 
fault on the part of the employer which 
foreseeably contributed to the plain- 
tiffs injury in order to hold the em- 
ployer “vicariously” liable for puni- 
tives.7 

The Supreme Court reached a some- 
what anomalous result in Bankers by 
upholding a punitive damages award 
against the employer, where the jury 
had exonerated the corporate agent 
whose conduct gave rise to the claim. 
The court acknowledged its finding 
was tenuous, but inferred that the 
additional conduct of other corporate 
agents contained in the record pro- 
vided a sufficient predicate for the 
jury’s punitive damages award. 

Recently, the Second District Court 
of Appeal in Crown Eurocars, Inc. v. 
Schropp, 636 So. 2d 30 (Fla. 2d DCA 
1993), was unable to reconcile the 
conflict ostensibly presented by Bank- 
ers and Winn Dixie, and certified the 
question of whether there is a distinc- 
tion between the predicate necessary 
to hold a corporate employer liable for 
punitive damages under Bankers and 
Winn Dixie.® In its opinion, the Crown 
Eurocars panel held that the dealer 
could not be held liable for punitive 
damages based upon the jury’s exon- 
eration of the only employee whose 
actions could have attached corporate 
liability under either a “direct” or “vi- 
carious” analysis.9 

In selecting a theory, one should 
consider whether it will be worth the 
effort, financially, to pursue recovery 
of such damages. In making this deter- 
mination, one must be aware that 
Florida public policy prohibits liability 


insurance coverage for “direct” puni- 
tive damages, but allows insurance 
coverage for vicarious liability for puni- 
tive damages. 1° 


Pleading 

A claim for punitive damages can be 
asserted only with leave of court after 
a reasonable showing by evidence in 
the record providing a reasonable basis 
for recovery of such damages.!! Plain- 
tiffs initial complaint may not assert 
a claim for punitive damages, regard- 
less of whether it is verified or sup- 
ported by affidavit.!2 A motion to strike 
or a motion to dismiss, rather than a 
motion for partial summary judgment, 
is the appropriate vehicle to attack an 
initial complaint including such a 
plea.13 Common law certiorari lies to 
redress an unauthorized pleading for 
punitive damages.!4 

Once evidence is proffered in support 
of the claim for punitive damages, a 
motion to amend should be filed. At the 
hearing, plaintiff is not required to 
prove the punitive damages, but is 
required only to set forth sufficient 
evidence to support an award for puni- 
tive damages. The court is not permit- 
ted to prejudge the evidence and 
thereby deny plaintiff's motion to 
amend. !5 

The same pleading requirements are 
applicable in federal court where pen- 
dent state law claims are brought with 
federal claims, or in diversity suits.16 
The procedural requirements, however, 
may not apply to a claim for punitive 
damages in an exclusively federal civil 
rights suit.!7 

Once punitive damages have been 
asserted, defendants should plead the 
defense of the statutory limitation on 
punitive damages, which is three times 
the amount of compensatory damages. 18 
Defendants should also raise and pre- 
serve the constitutional argument that 
punitive damages awards which ex- 
ceed an amount which is reasonably 
necessary to punish and deter violate 
the concept of “fundamental fairness” 
inherent in due process. In particular, 
this defense should be raised where 
prior punitive damages awards have 
been entered against the defendant in 
question. !9 


Discovery 

Discovery seeking financial worth 
information is not permissible until a 
trial court has granted plaintiff's mo- 


tion to amend.2° Writ of certiorari is, 
once again, the vehicle for challenging 
a trial court’s order permitting finan- 
cial discovery where a reasonable basis 
for recovery of punitive damages has 
not been established.?! 


Trial 

While trials may be bifurcated in 
punitive damages cases, it is incumbent 
upon defense counsel to make a timely 
motion.22 Bifurcation is appropriate to 
separate the determination of the 
amount of punitive damages from the 
other issues, including liability (both 
compensatory and punitive) and the 
amount of compensatory damages. The 
court is obligated to bifurcate upon a 
timely motion.?3 Bifurcation will effec- 
tively preclude plaintiffs from present- 
ing financial worth evidence in the first 
stage of the trial in which the jury 
would determine only liability for com- 
pensatory and punitive damages, and 
the amount of the compensatory dam- 
ages. Thereafter, if the jury determines 
that the defendant should be held li- 
able for punitive damages, evidence 
concerning financial worth may be pre- 
sented in the second stage of the trial.24 

Bifurcation assists defendants by al- 
lowing the argument of mitigation to 
be presented in the second portion of 
the trial. For example, that a defen- 
dant has already had punitive dam- 
ages assessed against it does not pro- 
tect it against punitive damages in 
future litigation.25 Nevertheless, evi- 
dence of successive punitive damages 
awards may be used by defendants in 
an effort to mitigate the amount of 
punitive damages awarded in later 
cases by arguing that the goals of 
punishment and deterrence will not 
be further advanced by an additional 
punitive damage award. Without bi- 
furcation, defendants face a dilemma: 
They must either forego the mitigation 
argument or admit the extremely preju- 
dicial evidence of previous punitive 
damages awards, all while they try to 
convince the jury that their conduct did 
not warrant punishment at all.26 

Defendants should also be aware 
that in order to limit their potential 
liability, it may be necessary to request 
additional jury instructions or to use 
special interrogatory verdict forms as 
to which specific actors are deemed to 
have acted maliciously and whether 
their status is as “managing agent” or 
“employee.” Carefully worded instruc- 


tions and verdict forms will enable the 
jury, trial judge, and appellate courts 
to properly analyze whether a particu- 
lar defendant should be held liable for 
punitive damages. The burden is upon 
the defendant to make timely requests 
for these items and defendants that 
fail to do so proceed at their own peril, 
as improper instructions or verdict 
forms are not solid grounds for appeal 
of an improper award, absent motion 
and/or objection by the defense.27 


ATTENTION =: 
FAMILY LAW ATTORNEYS 


If you want to avoid 
Malpractice Waiting 
Happen" (See my article 
Fla. B.J. Feb.-Mar., 1995) 
when your next QDRO is 
drafted, you must first 
properly adjust the value 


shown the benefit 
certificate before you 
divide it. There are many 
adjustments that can 


affect a benefit amount. 
Don’t rely upon the bene- 
fit certificate supplied 
by the plan administrator. 
It was prepared for the 
needs of the plan, and not 
the needs of the family 


law attorney. Call or 
write to obtain more 
information. 


Jerry Reiss, A.S.A. 
Enrolled Actuary 
P.O. Box 859 
Palm Harbor, 
(813) 787-7536 


FL 34682 


EXPERIENCED IN 


DRAFTING QDROS - VALUATIONS 
PLAN ADMINISTRATION 
¢ EXPERT TESTIMONY 


PROVIDING SERVICES TO THE 
MIDWEST AND SOUTHEAST 
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Post-Trial 

By statute, punitive damages awards 
exceeding three times the amount of 
compensatory damages are presumed 
to be excessive.28 The defendant is 
entitled to remittitur of the amount in 
excess of the limitation unless the 
claimant demonstrates by clear and 
convincing evidence that the award is 
not excessive in light of the evidence 
presented.2? The applicable statutes 
also set forth criteria for the court to 
consider when ruling upon motion for 
remittitur or additur.2° When a court 
chooses to remit an award, the plaintiff 
must be provided with the option of 
accepting remittitur or having a new 
trial on the issue of damages only.®! 
Defendants are reminded, once again, 
to raise the constitutional arguments 
concerning punitive damages awards 
at this stage.82 

Thirty-five percent of any punitive 
damages award is payable to the 
state.33 Only the 65 percent portion of 
punitive damages payable to the claim- 
ant may be taken into account in cal- 
culating a plaintiff's attorney fee that 
is based on a percentage of recovery.*4 


Conclusion 

Special rules apply in asserting and 
defending punitive damages claims. It 
is important for plaintiffs to follow 
these rules to preserve client’s rights 
and to avoid unnecessary cost and 
delay, including those associated with 
interlocutory appeals. Similarly, it is 
important for defendants to timely raise 
the proper defenses and motions in 
order to protect their clients from im- 
proper punitive damages awards, or to 
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limit the amount of proper punitive 
damages awards. 0 
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n a response to the Tax Court’s 
recent opinion in Brown Group 
v. Commissioner, 102 T.C. 616 
(1994),! the Internal Revenue 
Service promulgated the partnership 
anti-abuse rules, now finalized under 
Treas. Reg. §1.701-2. These new rules 
(rules) will have far-reaching implica- 
tions for taxpayers and their advisors 
in structuring partnership transactions 
because of the uncertainties these rules 
create. The Service asserts that the 
rules are primarily intended to affect 
only a relatively small number of part- 
nerships that make inappropriate use 
of Subchapter K. However, the rules 
warn that they potentially apply to the 
operation and interpretation of any 
provision of the tax law that may be 
relevant to a particular partnership 
transaction. Since the finalization of 
the rules, the Service announced that 
the rules apply solely to taxes imposed 
under Subtitle A (Income Taxes).? Thus, 
the Service deleted examples 5 and 6 
from the rules to clarify that the rules 
will not apply to transfer taxes, i.e., 
family partnership valuation issues. 
The rules exemplify the Service’s 
frustration with its inability to prevent 
taxpayers from using partnerships to 
produce abusive tax results (i.e., re- 
sults technically consistent with the 
provisions of Subchapter K that, never- 
theless, were not contemplated by Con- 
gress or the Service). In the partner- 
ship tax arena, the commissioner views 
precise, mechanical rules as “oil fields 
into which the perennial loophole seek- 
ers punch holes looking for a gusher.”3 
Indeed, the commissioner now refers 
to partnerships as the tax shelters of 
the 1990’s.4 
The source of the Service’s frustra- 
tion lies in the dual theories of 
partnership analysis embodied in part- 
nership tax law. The first theory is 


TAX LAW NOTES 


The New Partnership 


Anti-Abuse Rule 


The partnership 
anti-abuse rules 
exemplify the 
Service’s frustration 
with its inability to 
prevent taxpayers 
from using 
partnerships to 
produce abusive tax 
results 


by Aaron A. Farmer and 
Terence J. Daly 


that a partnership is an aggregation 
of individuals with each partner treated 
as the owner of a direct, undivided 
interest in partnership assets and op- 
erations. Alternatively, a partnership 
is sometimes classified as a separate 
entity, distinguishable from its part- 
ners, in which the partners’ interests 
are in the entity and not directly in the 
partnership assets or operations. The 
two competing approaches produce 
vastly different tax consequences. Even 
the Tax Court waffled in its analysis 
of the proper analytical approach in 
the Brown Group case. 

In Brown Group, the Tax Court ini- 
tially applied the entity theory in 
holding that a controlled foreign corpo- 
ration’s (CFC) distributive share of 
income from a foreign partnership is 
not Subpart F income. As a result, the 
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CFC had no Subpart F income which 
was reportable by its U.S. parent cor- 
poration. In so holding, the court 
expressly rejected the aggregate theory 
announced by the Service in Revenue 
Ruling 89-72.5 By applying the entity 
theory, the court permitted the tax- 
payer to defer tax liability which would 
otherwise have been currently payable 
if the aggregate theory had been ap- 
plied. 

The rules issued in response to Brown 
Group grant the commissioner author- 
ity to recharacterize a partnership or 
a specific partnership transaction if the 
commissioner deems it appropriate, 
even though the specific transaction 
may literally comply with the terms of 
a particular statutory or regulatory 
provision. The adoption of the rules 
increases the professional standards 
burden on practitioners under Circular 
230, as well as under the preparer 
penalties of §6694. Another’ conse- 
quence of the rules is to increase the 
potential for imposition of accuracy- 
related penalties under §6662.° Thus, 
the rules, in conjunction with Circular 
230 and the penalty provisions, could 
have an in terrorem or chilling effect 
on the formation and use of the part- 
nership form of entity. 


Understanding the New Rules 
Section 1.701-2 contains two anti- 
abuse rules. The “General Anti-Abuse 
Rule” of §1.701-2(b) addresses a multi- 
tude of abusive situations that satisfy 
a five-part test and correspondingly 
grant the commissioner a broad array 
of recharacterization weapons. The 
“Specific Abuse Rule” of §1.701-2(e) ad- 
dresses a limited type of abuse in an 
otherwise nonabusive partnership, re- 
quires a low level of proof by the 
Service, and grants the commissioner 
a significantly limited recharacteriza- 


tion authority. 

General Anti-Abuse Rule. The Gen- 
eral Anti-Abuse Rule requires the 
practitioner to evaluate the proposed 
transaction under a five-part test to 
avoid characterization of the partner- 
ship or partnership transaction as 
“abusive.” The five-part test addresses 
whether the partnership was: 1) formed 
or availed of 2) in connection with a 
transaction or series of related transac- 
tions 3) that has a principal purpose 
of 4) substantially reducing the present 
value of the partners’ aggregate federal 
tax liability 5) in a manner that is 
inconsistent with the intent of Sub- 
chapter K. If each of these elements is 
present, the Service may recharacter- 
ize the partnership or one or more of 
the transactions. 

Intent of Subchapter K. The intent 
of Subchapter K, the most important 
element of the five-part test, is elabo- 
rated in §1.701-2(a). According to the 
final regulation, Subchapter K is in- 
tended to permit taxpayers to conduct 
joint business (including investment) 
activities through a flexible economic 
arrangement without incurring an en- 
tity-level tax. 

The use of a partnership in a given 
situation is not inconsistent with the 
intent of Subchapter K, if four addi- 
tional requirements are met: 1) the 
partnership is bona fide; 2) each part- 
nership transaction or series of related 
transactions, individually or collectively 
(the transaction), is entered into for a 
substantial business purpose; 3) the 
form of the partnership transaction is 
respected under substance-over-form 
principles; and 4) with a few enumer- 
ated exceptions, the tax consequences 
accurately reflect the partners’ eco- 
nomic agreement and clearly reflect 
the partners’ income (the “proper re- 
flection of income requirement”). The 
enumerated exceptions to the proper 
reflection of income requirement in- 
clude compliance with certain Code 
and regulation provisions that, due to 
administrative convenience and other 
policy objectives, otherwise produce tax 
results that do not properly reflect 
income, such as §732; the elective fea- 
ture of §754; the value-equals-basis 
rule in §1.704-1(b\(2)iiiXc); and the 
regulatory de minimis rules. 

Unlike the final rules, the proposed 
rules prohibited the use of the partner- 
ship form of entity to avoid the purposes 
of any other provision of the Code. This 
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provision ignited significant negative 
commentary from practitioners, in part 
because of the uncertainty the provi- 
sion created. The Service partially 
addressed this concern with examples 
under §1.701-2(d). Examples 2 and 3 
now approve of the use of partnerships 
for specific purposes which might have 
been suspect under the language of the 
proposed rules, including: 1) partner- 
ships formed by an S corporation and 
a nonresident alien to avoid the share- 
holder limitations under Subchapter 
S; and 2) UPREIT’s, which use the 
partnership form to avoid the applica- 
tion of §351(e). However, by deleting 
examples 5 and 6 from the rules, the 
Service has expressly acknowledged 
that family limited partnerships used 
to obtain minority discounts for federal 
estate and gift tax purposes are outside 
the scope of the rules. 

A principal purpose. The “a principal 
purpose” standard is the second most 
important element of the five-part test 
and is exemplified in §1.701-2(c) with 
a facts-and-circumstances test (dis- 
cussed below). Aside from the facts-and 
-circumstances test, the Seventh Cir- 
cuit, in Santa Fe Pacific v. Central 
States, 22 F.3d 725 (7th Cir. 1994),? 
explained the meaning of “a principal 
purpose” (in the context of an ERISA 
statute). The ERISA provision imposed 
withdrawal liability only if “a princi- 
pal purpose” of a parent corporation’s 
sale of a subsidiary was to escape 
withdrawal liability. 

The court held that if escaping with- 
drawal liability was a major factor, 
rather than a minor, subordinate fac- 
tor, that weighed heavily in the deci- 
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sion, then it would constitute “a princi- 
pal purpose.” Thus, the taxpayer must 
demonstrate that the transaction was 
motivated by other valid business rea- 
sons and that tax avoidance, if it 
existed, was a minor, subordinate fac- 
tor rather than a major factor and was 
not a major purpose. The standard of 
“a principal purpose” is more favorable 
to the taxpayer than the “one of the 
principal purposes” standard (mere 
awareness of the tax consequences’); 
however, it is less favorable than “the 
principal purpose” standard (evasion 
or avoidance of tax outranks, or ex- 
ceeds in importance, any other one 
purpose!®), 

The facts-and-circumstances test, un- 
der §1.701-2(c), is illustrative, but not 
exhaustive, of the factors which are 
indicative of “a principal purpose.” The 
factors include the following: 

e The amount of the reduction in taxes 
achieved through the use of the part- 
nership form. 

e Whether purportedly separate trans- 
actions are designed to reduce the 
amount of taxes below that which would 
be the case if the separate transactions 
are integrated as steps in a single 
transaction. 

e Whether one or more partners are 
transitory or accommodation partners. 
e Whether substantially all the part- 
ners are related, directly or indirectly, 
to one another. 

e Whether allocations to the partners 
produce no corresponding increase in 
tax liability because one or more part- 
ners are legally or effectively exempt 
from federal taxation. 

e Whether a partner is a nominal part- 
ner. 

e Whether a partnership defers gain 
or accelerates losses to one or more of 
the partners. 

Broad authority to recharacterize. Un- 
der the General Anti-Abuse Rule (but 
not under the Specific Abuse Rule, 
discussed below), even though the part- 
nership transaction literally complies 
with a particular statutory or regula- 
tory provision, if the Service determines 
that the five-part test is satisfied, the 
commissioner may recharacterize the 
tax consequences of either the partner- 
ship or the partnership transaction as 
appropriate to ensure that the tax 
treatment of each transaction is consis- 
tent with the intent of Subchapter K. 
The commissioner may recharacterize 
the partnership or the partnership trans- 
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action as follows: 

e Disregard the purported partnership, 
in whole or in part, and recast the 
partnership’s assets and activities, in 
whole or in part, as owned and con- 
ducted, respectively, by one or more of 
its purported partners. 

e Determine that one or more of the 
purported partners of the partnership 
should not be treated as a partner. 

e Adjust the methods of accounting 
used by the partnership or a partner 
to reflect clearly the partnership’s or 
the partner’s income. 

e Reallocate the partnership’s items 
of income, gain, loss, deduction, or 
credit. 

e Adjust or modify the claimed tax 
treatment. 

Accordingly, where a partnership has 
one or more transitory or accommoda- 
tion partners and at least two bona fide 
partners, the commissioner should not 
disregard the partnership in whole. 
Instead, the commissioner’s authority 
should be limited presumably to a 
determination that the transitory part- 
ner should not be treated as partner. 
Such a determination should not affect 
the remaining partners’ status as part- 
ners. 

Examples. The General Anti-Abuse 
Rule contains numerous examples of 
partnership transactions that are either 
consistent or inconsistent with the in- 
tent of Subchapter K. The examples 
address the proper treatment of: 1) 
transactions involving choice of entity 
to avoid the shareholder limitations of 
Subchapter S; 2) transactions involv- 
ing the use of partnership form, rather 
than corporate form, to take advantage 
of the look-through rules under §1.904- 
5(h)(1) for purposes of the foreign tax 
credit; 3) transactions involving the 
use of UPREIT’s; 4) transactions in- 
volving special allocations; 5) partners 
with nominal interests; 6) transactions 
that duplicate losses through the ab- 
sence of a §754 election; and 7) trans- 
actions with basis adjustments under 
§732. 

Examples of partnership transactions 
that are said to be inconsistent with 
the intent of Subchapter K include: 
The use of a temporary accommodation 
partner with a nominal interest to 
generate artificial losses; attempts to 
duplicate losses through the absence 
of a §754 election; and artificially dis- 
torting a temporary partner’s basis 
allocations under §732. 
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Specific Abuse Rule. The Specific 
Abuse Rule, contained in §1.701-2(e) 
of the regulations, was designed to 
address the type of abuse epitomized 
by Brown Group—the characterization 
of a partnership as a separate entity, 
rather than as an aggregate of its 
partners, in instances that are not 
clearly contemplated by the Code. Ac- 
cordingly, under the Specific Abuse 
Rule, the commissioner’s recharacteri- 
zation authority only includes the 
ability to treat a partnership as an 
aggregate of its partners, in whole or 
in part, as appropriate to carry out the 
purpose of any provisions of the Code 
or the regulations. If this authority had 
existed at the time the Brown Group 
case arose, the commissioner likely 
would have used her own regulation 
to bootstrap her argument for aggre- 
gate partnership characterization. 

The Specific Abuse Rule is not avail- 
able to the commissioner, however, to 
the extent that a provision of the Code 
or the regulations thereunder pre- 
scribes the treatment of a partnership 
as an entity, in whole or in part, and 
that treatment and the ultimate tax 
results, taking into account all the 
relevant facts and circumstances, are 
clearly contemplated by that provision. 

A comparison of the Specific Abuse 
Rule to the General Anti-Abuse Rule 
illustrates three important distinctions 
that are unique to the Specific Abuse 
Rule. First, the commissioner only has 
one recharacterization weapon under 
the Specific Abuse Rule, which is lim- 
ited in scope. Second, the determination 
as to whether the transaction is abusive 
involves a legal analysis, not a factual 


analysis. Third, the commissioner can 
exercise her authority to recharacter- 
ize the transaction regardless of the 
taxpayer’s intent. 

Example 3 of §1.701-2(f) accords en- 
tity treatment to a partnership under 
§957(c) for the dual purposes of 
characterizing a foreign corporation as 
a CFC, and qualifying the sharehold- 
ers for the look-through rules of 
§904(d)(3). On the other hand, exam- 
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ples 1 and 2, respectively, deny entity 
treatment under §163(e)(5) (preventing 
corporations from avoiding the limita- 
tions on interest deductions on certain 
debt obligations “issued by corpora- 
tions,” by having the debt issued by a 
partnership with corporate partners); 
and §1059(a) (preventing the avoid- 
ance of a reduction in the basis of a 
corporation’s stock when a corporation 
receives an “extraordinary dividend,” 
by having the dividend paid to a part- 
nership, of which the corporation is a 
partner). Presumably, the Specific 
Abuse Rule also applies under §162(m) 
(preventing the avoidance of the $1 
million limitation on compensation de- 
ductions by publicly held corporations 
by having the compensation paid by a 
partnership, in which one or more of 
the partners are publicly traded corpo- 
rations). 

In Terrorem Effect: Anti-Abuse Rules 
and Circular 230. The recharacteriza- 
tion provisions of the rules should have 
an in terrorem effect on practitioners 
and taxpayers in light of Circular 230 
and the tax penalty provisions. Sec- 
tions 10.33 and 10.34 of Circular 230 
impose standards on all practitioners 
practicing before the Service (i.e., the 
“more-likely-than-not standard” for tax 
shelters, and the “realistic possibility” 
standard for nontax shelters). Section 
10.34(aX(2) of Circular 230 also re- 
quires practitioners to inform clients 
of the penalties that are reasonably 
likely to apply to the client with respect 
to the position advised, prepared, or 
reported, and advise the client of any 
opportunity to avoid any such penalty 
by disclosure. In most instances (those 
not involving fraud), the potential pen- 
alties referred in Circular 230 are the 
accuracy-related penalties imposed by 
§6662. As an example, in order for a 
taxpayer to avoid the substantial un- 
derstatement of tax penalty of §6662(d) 
for a nontax shelter item, there must 
be either: 1) substantial authority for 
such treatment, or 2) adequate disclo- 
sure and a reasonable basis for the tax 
treatment (the “one-in-three test”). 

Without question, any anti-abuse 
rule fosters uncertainty when it per- 
mits the Service to recharacterize a 
transaction, even though the transac- 
tion literally complies with a specific 
section of the Code or regulations. In 
the case of some historically legitimate 
partnership transactions, the combina- 
tion of the rules and Circular 230’s 
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professional standards could provoke 
enough uncertainty to require a discus- 
sion between the practitioner and the 
taxpayer regarding the applicable pen- 
alties and possible need to disclose the 
transaction on the taxpayer’s return. 
Thus, the rules and Circular 230 are 
likely to have an in terrorem effect on 
the formation and use of the partner- 
ship form of entity. Indeed, that is the 
intended effect of Circular 230 and the 
understatement of tax penalty—to act 
as a deterrent for practitioners and 
taxpayers who would otherwise choose 
to play the audit lottery. 

The chilling effect will be even greater 
in cases involving tax shelters when 
the practitioner is required to reach a 
“more-likely-than-not” opinion as to the 
anticipated tax consequences. Section 
10.33(c)(2) of Circular 230, with a few 
exceptions, defines a tax shelter as any 
investment that produces deductions 
or tax credits in excess of income from 
that investment which may be used to 
reduce income from other sources in 
that year. 

The rules may require a practitioner, 
in a transaction involving a partner- 
ship, to opine, or at least conclude, as 
follows: 

It is more likely than not that, if challenged 
by the Service, a Court will determine that 
(a) it is not a principal purpose of the 
partnership to achieve tax results that are 
inconsistent with the intent of Subchapter 
K, including the proper reflection of income 
requirement, and (b) the partnership entity 
treatment is prescribed by the Code or the 


regulations and the ultimate tax results of 
entity treatment are clearly contemplated. 


If the practitioner is unable to opine 
as to each material tax issue which 
involves a reasonable possibility of a 
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challenge, §10.33(a)(4) requires the prac- 
titioner to fully describe the reasons for 
the practitioner’s inability to opine. 
Moreover, with a few limited excep- 
tions, §10.33(a)(5) requires a practi- 
tioner to opine or at least conclude that 
substantially more than half of the 
contemplated material tax benefits are 
more likely than not to be realized if 
challenged by the Service. 

In many instances the commis- 
sioner’s ability to recharacterize a 
transaction, even though there is lit- 
eral compliance with a statutory or 
regulatory provision, will make such 
an opinion difficult, if not impossible. 
Accordingly, the rules could signifi- 
cantly impact even otherwise legitimate 
partnership transactions that are 
deemed by Circular 230 to be tax 
shelters. 

Effective Date. The General Anti- 
Abuse Rule is applicable to all transac- 
tions occurring on or after May 12, 
1994. Because the rules apply a differ- 
ent standard than that initially 
proposed, the Specific Abuse Rule is 
applicable to all transactions occurring 
on or after December 29, 1994, unless 
the entity approach is otherwise con- 
templated by the Code. 


Audit Limitations 

Revenue agents are not without limi- 
tations in applying the Rules. In 
Announcement 94-87,!! the Service es- 
tablished a new team for partnership 
audits under its Industry Specializa- 
tion Program (ISP). Generally, before 
a revenue agent raises either the Gen- 
eral Anti-Abuse Rule or the Specific 
Abuse Rule in an examination, the 
agent must first coordinate the appro- 
priateness of the issue with the issue 
specialist at the national office. The 
Service believes that this structure 
will result in fair and consistent treat- 
ment of taxpayers in the application 
of the final regulation to partnership 
transactions. 

The ISP program may be more suc- 
cessful in achieving some uniformity 
with respect to the Specific Abuse Rule 
than with the General Anti-Abuse Rule. 
The analysis under the Specific Abuse 
Rule is primarily focused on a question 
of law (i.e., Did Congress contemplate 
that a partnership should be treated 
as an entity or as an aggregate of its 
partners?). On the other hand, with 
respect to the General Anti-Abuse Rule, 
after coordination with the issue spe- 


cialist, the revenue agent must apply 
the law to the individual facts under 
examination. Thus, disparate audit re- 
sults could result. 

Upon a determination that a part- 
nership or partnership transaction is 
abusive under the rules, the Service 
may seek to characterize the partner- 
ship as a tax shelter for purposes of 
applying the substantial understate- 
ment penalty under §6662(d). To avoid 
this penalty, the taxpayer must have 
reasonably believed that the tax treat- 
ment of the item in question was more 
likely than not the proper tax treat- 
ment.!2 The revenue agent’s determi- 
nation that a partnership or partner- 
ship transaction is abusive does not 
automatically impose the “more-likely- 
than-not” standard. Sections 
6662(d)(2)(C) and 1.6662-4(g)(2)(i) em- 
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ploy the higher standard of “the 
principal purpose” of avoiding or evad- 
ing federal income tax. Accordingly, it 
is clear that although a partnership is 
abusive under the rules, the under- 
statement of tax penalty is not 
automatically imposed. 


Conclusion 

Taxpayers and their legal advisors 
are now required to carefully analyze 
the validity of a partnership transac- 
tion against the rules. In many 
instances, especially when the legal 
advisor is asked to give an opinion on 
the tax implications of the partnership, 
the rules will increase the client’s ex- 
penses which may deter some taxpayers 
from entering into legitimate transac- 
tions. Further, the commissioner’s 
ability to recharacterize a transaction 
even though the transaction may fall 
within the literal words of a particular 
statutory or regulatory provision will 
cause uncertainty as to the transac- 
tion’s ultimate tax treatment. This 
uncertainty, when combined with tax 
practitioners’ obligations under Circu- 
lar 230 and the potential applicability 
of the accuracy-related penalties of 
§6662, is sure to have an adverse effect 
on some legitimate partnership trans- 
actions. 

On the other hand, the final regula- 
tion is, generally, more favorable to 
taxpayers than was the proposed regu- 
lation because the final regulation 
delineates a standard that is less vague 
and overbroad, and is therefore easier 
to apply than the standard set forth in 
the proposed regulation. Unfortunately, 
whether a transaction properly reflects 
income under §1.701-2(a), and whether 
entity treatment is clearly contem- 
plated under §1.701-2(e), will continue 
to generate consternation among prac- 
titioners and taxpayers.0 


1The Tax Court subsequently granted 
the IRS’ motion for reconsideration. 1994 
WL 529532 (U.S. Tax Ct.). The Tax Court 
recently reversed its original opinion in a 
decision reviewed by the court. 104 T.C. 
No. 5 (1995). 

21.R.S. Announcement 95-8, I.R.B. 1995- 
6, February 6, 1995. 

3 ABA Section of Taxation Newsletter, 
Vol. 14 No. 1, at 19 (Fall 1994). 

4 Anti-Abuse Rule is Here to Stay, Offi- 
cials Tell Practitioners, 64 Tax Nores 860 
(Aug. 15, 1994). 

5 1989-1 C.B. 258. 

§ All references to “sections” are to the 
Internal Revenue Code of 1986, as amended, 
and the Treasury Regulations thereunder 


unless otherwise indicated. 

7The ERISA provision is codified in 29 
U.S.C. §1392(c). 

8 Santa Fe Pacific v. Central States, 22 
F.2d 725, at 727 (7th Cir. 1994). 

9 Pescosolido v. Commissioner, 883 F.2d 
187 (1st Cir. 1989). 

10 Section 269; S. Rep. No. 627, 78th 
Cong., 1st Sess. (1943), reprinted in 1944 
C.B. 873, 1017. 

117.R.B. 1994-27, June 13, 1994. 
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BUSINESS LAW 


Agreements for Relief 
From the Automatic Stay 


ften, the documentation 
that memorializes the 
workout or compromise 
of a defaulted loan con- 
tains language similar to the following: 


In the event that the Borrower files a 
petition seeking protection under the Bank- 
ruptcy Code or in the event that the Bor- 
rower becomes a subject of an involuntary 
bankruptcy proceeding in which an order 
for relief is entered and is not dismissed 
within 30 days, the Lender immediately 
shall be entitled to relief from the automatic 
stay provided for in Section 362 of the 
Bankruptcy Code. This entitlement shall 
be irrespective of any of the requirements 
of Section 362 and the Lender shall not be 
obligated to satisfy those requirements in 
order to obtain stay relief. This provision is 
a material inducement to the Lender enter- 
ing into this Workout Agreement.! 


The agreement for relief from the 
automatic stay usually is coupled with 
additional provisions through which 
the borrower acknowledges that there 
is no equity in the property and that 
the property would not be necessary for 
an effective reorganization under Ch. 
11 of the Bankruptcy Code. Strictly 
speaking, these provisions are not waiv- 
ers of the automatic stay but eviden- 
tiary admissions whose value will de- 
pend upon their reception by the trier 
of fact. 


Agreement Is 
Not Self-Executing 

The Code provides in §362(a)? that 
upon commencement of a bankruptcy 
case, whether by a voluntary or invol- 
untary petition, there is an automatic 
stay of litigation and creditor action 
against the debtor. The purpose of the 
stay is to preserve the status quo and 
to prevent actions by creditors that 
would be inconsistent with the bank- 
ruptcy goal of equal treatment. The 
automatic stay is so broad that without 
relief from the stay, it may be a viola- 
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tion of the stay to bring an action on a 
prepetition breach of contract claim 
even in the bankruptcy court.3 

All courts considering the issue have 
held that a waiver of the automatic 
stay is not self-executing. In other 
words, the nondebtor party to the 
waiver must file a motion for relief 
from the stay in the bankruptcy court* 
and must obtain a favorable ruling on 
that motion before that party can take 
actions which otherwise would be in 
violation of the stay. 

Bankruptcy Judge Markovitz in In 
re Sky Group International, Inc., 108 
B.R. 86 (Bankr. W.D. Penn. 1989), 
considered a lender’s contention that a 
prepetition waiver of the stay was 
“self-executing” and found it without 
merit. First, Judge Markovitz noted 
that the stay of §362(a) was an “auto- 
matic” stay and that this alone sug- 
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gested that the stay went into effect 
without regard to any further conduct 
by the debtor or its creditors.5 Sec- 
ondly, he looked at the legislative his- 
tory which establishes that the auto- 
matic stay has a dual purpose of 
protecting the debtor and all creditors: 


The automatic stay also provides creditors 
protection. Without it, certain creditors 
would be able to pursue their own remedies 
against the debtor’s property. Those who 
acted first would obtain payment of the 
claims in preference to and to the detriment 
of other creditors. Bankruptcy is designed 
to provide an orderly liquidation procedure 
under which all creditors are treated equally. 
A race of diligence by creditors for the 
debtor’s assets prevents that.® 

Working from these principles, Judge 
Markovitz concluded that the “orderly 
liquidation procedure contemplated by 
the Code would be placed in jeopardy 
especially where (as here) none of the 
creditors who brought the involuntary 
petition was a party to the Agreement 
in which debtor allegedly waived its 
right to the automatic stay.”? There- 
fore, relief from the automatic stay 
must be sought and obtained from the 
bankruptcy court. 

Likewise, district court Judge Kova- 
chevich held in Farm Credit of Central 
Florida ACA v. Pote, 160 B.R. 870, 873 
(M.D. Fla. 1993), that “{rJelief from the 
automatic stay must be authorized by 
the Bankruptcy Court” and bankruptcy 
Judge Hillman in Jn re Powers, 170 
B.R. 480, 483 (Bankr. D. Mass. 1994), 
explicitly agreed with Judge Markovitz’ 
conclusion that the “waiver” was not 
self-executing. 


is Agreement Enforceable? 

The next question is whether the 
agreement is enforceable. Unfortu- 
nately, the courts are not unanimous 
on this point because there are a num- 
ber of competing policies at work. 


On one hand, there is freedom of 
contract. In Florida, parties have the 
right to contract with each other as 
they will and “should not be denied 
[that right]. . . unless clearly restricted 
by a valid law.”6 Florida law recognizes 
that it “is only in clear cases that 
contracts will be held void as contrary 
to public policy as it is a matter of great 
public concern that freedom of contract 
be not lightly interfered with”® For 
this reason, “courts cannot make an 
otherwise valid contract more reason- 
able from the standpoint of one con- 
tracting party,”!° 

As part of this freedom of contract, 
Florida recognizes the general rule 
that a “party may waive any right to 
which he is legally entitled, whether 
secured by contract, conferred by stat- 
ute, or guaranteed by the Constitu- 
tion.”!! In other words, one “may waive 
or remit any constitutional or statutory 
privilege made for his personal benefit.”!2 

In addition to freedom of contract 
and the right to waive statutory or 
constitutional rights, enforcing agree- 
ments for relief from the automatic 
stay often furthers public policy: 
Perhaps the most compelling reason for 
enforcement of the forbearance agreement 
is to further the public policy in favor of 
encouraging out of court restructuring and 
settlements. (citation omitted) Bankruptcy 
courts may be an appropriate forum for 
resolving many of society’s problems, but 
some disputes are best decided through 
other means. In the instant case, the Debtor 
received relief under the forbearance agree- 
ment approximating that which would have 
been available in a bankruptcy proceeding. 
The pending foreclosure sale was cancelled, 
the foreclosure action was dismissed, and 
the Debtor gained an opportunity to start a 
new payment schedule which would prevent 
further action as long as she made the 
payments she agreed to make. To allow her 
now to receive the full benefits resulting 
from the reimposition of the automatic stay 

. . would be inconsistent with this court’s 
oft-stated skepticism regarding serial bank- 
ruptcy filings. (citation omitted)! 

On the other hand, two general poli- 
cies weigh against enforcing agree- 
ments for relief from the stay. First, 
total prohibitions against filing for pro- 
tection under the Bankruptcy Code 
have been held contrary to public pol- 
icy.14 Thus, debtors argue that enforc- 
ing a waiver of the automatic stay 
renders the debtor’s right to file for 
protection under the Code meaningless; 
therefore, the agreement is invalid as 
a matter of public policy. Second, be- 
cause the automatic stay is designed 
to protect both the debtors and other 


creditors, and the other creditors are 
not parties to the agreement for relief 
from the stay, then the debtor’s waiver 
should not be binding upon them. 

A number of bankruptcy courts and 
one district court (reviewing a bank- 
ruptcy court decision) applying these 
policies to agreements for relief from 
the automatic stay have come to differ- 
ing conclusions.!5 


Unenforceable Agreements 

In re Sky Group International, Inc., 
108 B.R. 86 (W.D. Pa. 1989), could be 
read as holding that such agreements 
are absolutely unenforceable. Bank- 
ruptcy Judge Markovitz considered a 
motion for relief from stay and for 
dismissal, and held that the contention 
that the agreement “is enforceable and 
self-executing is without merit.’!6 
Strictly read, he held that the agree- 
ment was neither self-executing nor 
enforceable. He reasoned that granting 
relief from the stay simply because of 
an agreement ignores that the auto- 
matic stay is designed to protect all 
creditors, to treat them equally, and 
to allow for an orderly liquidation pro- 
cedure. He did not consider the agree- 
ment as a factor to be weighed in 
determining whether the motion for 
relief from the stay should be granted. 
Rather, he ignored the agreement and 
instead analyzed whether the creditor 
moving for relief from the stay had met 
the requirements of §362(d)(1) and (2) 
and whether the bankruptcy was filed 
in bad faith. 


Enforceable Agreements 


Philadelphia Athletic Club, Inc. v. 
Trustees of Central States, 20 B.R. 322 
(Bankr. E.D. Pa. 1982), on the other 
hand, appears to hold that such agree- 
ments are absolutely enforceable. Bank- 
ruptcy Judge Goldhaber considered a 
waiver by the debtor of its right to stay 
or forestall any proceeding brought by 
the lender, whether in state or federal 
court, whether foreclosure, execution, 
or otherwise. The debtor raised a num- 
ber of equitable considerations that it 
argued barred enforcement of the waiv- 
er. However, Judge Goldhaber held that: 


Even if the debtor had raised sufficient 
equitable considerations, however, we con- 
clude that we would be unable to grant the 
relief requested by the debtor because, by 
the specific terms of the first stipulation, 
the debtor has waived its right to raise any 
equitable or legal impediment to the first 
mortgagee’s right of foreclosure. The first 


stipulation was negotiated by and executed 
by the debtor and we see no reason why the 
debtor should not be bound by its terms.!7 

In this case, however, the stipulation 
was a post-petition waiver made by the 
debtor-in-possession prior to the ap- 
pointment of a trustee which may ex- 
plain the use of such strict language. 
As the stipulation was sent to all 
creditors in the bankruptcy and no 
objection was made, the court entered 
an order approving the stipulation. 
Implicitly the court probably reasoned 
that policy considerations in favor of 
protecting other creditors did not exist 
because no objections to the agreement 
were made. Accordingly, the waiver 
should be absolutely enforceable ac- 
cording to its terms. 


Enforceable Agreements 
Absent Special Circumstances 
The Paskay Decisions 

The majority of courts considering this 
issue have held such agreements en- 
furceable absent special circumstances. 

Bankruptcy Judge Paskay of the Mid- 
dle District of Florida has considered, 
directly or indirectly, the issue in four 
cases. In Matter of B.O.S.S. Partners I, 
37 B.R. 348 (Bankr. M.D. Fla. 1984), 
Judge Paskay considered a post- 
petition stipulation approved by court 
order. That stipulation provided that 
if the property was not sold by a 
specified “drop-dead” date, the auto- 
matic stay would be modified, without 
any further notice or hearing, to permit 
the continuation of the then-pending 
foreclosure action. Although this fact 
situation is similar to In re Philadel- 
phia Athletic, where Judge Goldhaber 
decided that a post-petition waiver was 
enforceable, Judge Paskay held that 
strict enforcement of a stipulation: 
[I]s not etched in cement and should not be 
applied in an inflexible and pragmatic man- 
ner and under proper circumstances, the 
court may use its equitable powers and 
grant further relief to « debtor pursuant to 
§105 of the Code. For instance, if there is a 
radical and new development which drasti- 
cally changes the economic picture and the 
value of the collateral, the liquidation of 
which assures a prompt satisfaction of the 
claim of the secured parties in full, it is clear 
that this Court may grant additional relief 
to the debtor by way of injunctive relief.'® 

Thus, Judge Paskay held that even 
post-petition stipulations approved by 
the court, with notice to other credi- 
tors, might in certain circumstances 
be avoided by the debtor if the debtor 
sought some sort of injunctive relief to 
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prevent the other party from taking 
actions pursuant to the waiver and if 
there were a “radical and new develop- 
ment.” Section 105 of the Code pro- 
vides that a court may issue any order, 
process, or judgment that is necessary 
or appropriate to carry out the provi- 
sions of the Code. If under Judge 
Paskay’s analysis the court has the 
power to prevent the application of a 
post-petition stipulation, it likely has 
the power to modify a prepetition 
waiver. Judge Paskay did limit the 
debtor’s ability to avoid its agreement 
for stay relief: 

However, in order to invoke the injunctive 
remedy pursuant to §105 of the Code, the 
burden is on the debtor to establish with 
persuasive evidence that the extraordinary 
remedy is warranted. As noted, such a 
showing may be made by establishing that 
subsequent to the expiration of the auto- 
matic stay, the situation drastically changed 
and the debtor is now in a position to 
furnish prompt and full satisfaction of the 
claim of a secured party either through 
liquidation of the collateral or through an 
arrangement of refinancing.!® 


In In re Orange Park South Partner- 
ship, 79 B.R. 79 (Bankr. M.D. Fila. 
1987), the debtors agreed prepetition 
that they had no defense to the mortga- 
gee’s claim; that there was no equity 
in the property; and that if a bank- 
ruptcy were filed, it would be filed 
solely for the purpose of delay and 
would be unfounded. 

In determining whether the case was 
filed in bad faith, Judge Paskay gave 
binding effect to the agreement’s terms: 
While it is contended by counsel for the 
Debtor that the stipulation is not binding 
on this Debtor, there is absolutely nothing 
in this record which would warrant the 
conclusion that the stipulation was ob- 
tained either by coercion, fraud or by mu- 
tual mistake of material facts which have 
been traditionally recognized as the only 
valid bases to rescind an agreement.?° 

Strictly speaking, this case involved 
evidentiary admissions, not a waiver 
of the automatic stay, but if there was 
no equity in the property, and if the 
petition was filed solely for the purpose 
of delay, then the underlying elements 
needed for relief from the stay are met. 

Judge Paskay also considered in In 
re International Supply Corporation of 
Tampa, Inc., 72 B.R. 510 (Bankr. M.D. 
Fla. 1987), a prepetition agreement 
providing that if a sale were not con- 
summated by a certain date, a judg- 
ment of eviction would be entered. The 
debtor did not consummate the sale but 
instead filed for bankruptcy protection. 

Judge Paskay held that the debtor’s 


interest in the property was not auto- 
matically wiped out upon its breach of 
the agreement, but rather the debtor 
had at least a possessory interest as 
to which the automatic stay applied. 
Because the debtor’s only interest in 
the property arose from the agreement 
which was breached prepetition, Judge 
Paskay found that sufficient cause ex- 
isted to lift the stay. 

In In re Aurora Investments, Inc., 
134 B.R. 982 (Bankr. M.D. Fla. 1991), 
the debtor had entered into a prepeti- 
tion agreement which provided that 1) 
any bankruptcy filing would be in bad 
faith if the primary purpose of the 
filing was to delay a foreclosure sale 
date beyond a certain date, and 2) in 
any bankruptcy the lender’s interest 
in the property could not be adequately 
protected absent foreclosure of its mort- 
gage lien/security interest.21 Judge 
Paskay ruled, as he did before in Jn re 
Orange Park South Partnership, that 
the debtor could not escape the legal 
consequences of the agreement. 0 

Part 2 of this article will appear in 
the May 1995 issue. 


1 Although the reported cases are all in 
the context of workout documentation, there 
is no logical reason why such language 
could not be included in the original loan 
documentation. Whether that language 
would be effective in any specific case likely 
would be governed by the same principles 
and policies discussed in this article. 

2 11 U.S.C. §362(a). 

3 Healy/Mellon-Stuart Co. v. Coastal 
Group, Inc., 100 B.R. 177 (Bankr. D. Del. 
1989); but see In re North Coast Village, 
Ltd., 135 B.R. 641 (9th Cir. BAP 1992). 

4 Fep. R. Bankr. P. 4001(d) sets forth the 
service requirements of the motion and 
provides that after notice, if no objection is 
filed, the Court may enter an order approv- 
ing or disapproving the agreement without 
conducting a hearing. If an objection is filed, 
the Court shall hold a hearing on no less 
than five days’ notice to the objector, the 
movant, and the parties on whom service 
was required. 

5 In re Sky Group International, Inc., 
108 B.R. 86, at 88 (Bankr. W.D. Penn. 1989), 
citing In re Clark, 69 B.R. 885 (Bankr. E.D. 
Pa.), amended on reconsideration in part, 
71 B.R. 747 (Bankr. E.D. Pa. 1987). 

6 Id. at 88-89, citing H.R. Rep. No. 95- 
595, 95th Cong., Ist Sess., 340 (1977). 

7 Td. at 89. 

8 State v. British Leyland Motors, Inc., 
290 So. 2d 576, 580 (Fla. Ist D.C.A. 1974). 

9 Bituminous Casualty Corporation v. 
Williams, 17 So. 2d 98, 101 (Fla. 1944); 
Stack v. State Farm Mut. Auto. Ins. Co., 507 
So. 2d 617 (Fla. 3d D.C.A.), rev. denied, 515 
So. 2d 230 (Fla. 1987) (public policy, as a 
reason for not interfering with valid private 
agreements, must be based on the Constitu- 
tion, statutes, or judicial decisions). 
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10 Banfield v. Louis, 589 So. 2d 441, 446 
(Fla. 4th D.C.A. 1991). 

11 Gilman v. Butzloff, 22 So. 2d 263, 265 
(Fla. 1945). 

12 Gay v. Whitehurst, 44 So. 2d 430, 432 
(Fla. 1950). 

13 In re Cheeks, 167 B.R. 817, 819 (Bankr. 
D.S.C. 1994). 

14 In re Citadel Properties, Inc., 86 B.R. 
275 (Bankr. M.D. Fla. 1988). 

15 No circuit courts have addressed the 
issue. 

16 In re Sky Group International, Inc., 
108 B.R. at 88. 

17 Philadelphia Athletic Club, Inc. v. Trus- 
tees of Central States, 20 B.R. 322, at 325 
(Bankr. E.D. Pa. 1982). 

18 Matter of B.O.S.S. Partners I, 37 B.R. 
348, at 351 (Bankr. M.D. Fla. 1984). 

19 Td. 

20 In re Orange Park South Partnership, 
79 B.R. at 82. 

21 Section 362(d(1) of the Bankruptcy 
Code provides that the automatic stay may 
be lifted for cause, explicitly including lack 
of adequate protection. 
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ENVIRONMENTAL & LAND USE LAW 


The Incipient Incompatible Use Policy 


he administrative law 

practitioner faces unique 

challenges in his or her 

daily practice, not the least 
of which involves identifying and un- 
derstanding incipient agency policy. 
Incipient agency policy constitutes 
agency practice which has developed 
over the course of time for dealing with 
certain recurrent issues or problems, 
but which is not subject to formal 
rulemaking in any statute or adminis- 
trative rule. Early judicial interpreta- 
tions of Florida’s Administrative Proce- 
dure Act of 1974 encouraged the 
refinement of agency practice through 
incipient policy,! and a 1992 legislative 
enactment now requires agencies to 
adopt incipient policies as rules where 
they represent an “agency statement 
of general applicability that imple- 
ments, interprets, or prescribes law or 
policy.”? Despite this legislative enact- 
ment, one such incipient policy contin- 
ues to impact the area of state lands- 
regulation—the “incompatible use pol- 
icy.” 

The incompatible use policy (IUP) is 
used by the Governor and Cabinet 
sitting as the Trustees of the Internal 
Improvement Trust Fund (trustees) 
(and its staff and advisory boards) in 
the management of certain state- 
owned lands. Specifically, the IUP con- 
tains the criteria by which the trustees 
currently evaluate applications for al- 
ternative uses of state-owned “natural 
resource lands,”’ including utility and 
pipeline easements crossing such state- 
owned uplands as state parks, forests, 
and preserves. 


Origins 

Like most incipient policies, the IUP 
has developed with the agency over a 
period of years. Therefore, the precise 
origin of the IUP is unclear. The IUP 
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apparently began as a series of ad hoc 
management directives from the trus- 
tees to staff. These directives were 
codified by staff into the current IUP 
language, which was then submitted 
to and approved by the trustees on 
August 9, 1988. Although derived in 
part from current rules regulating up- 
lands,* the IUP itself has never been 
adopted as a rule pursuant to FS. 
§120.54. 


Effect 

The four prongs of the IUP are laid 
out in detail in paragraph one of the 
policy. Simply stated, in order for the 
trustees to authorize the use of state- 
owned “natural resource lands” for an 
“incompatible use;”> the IUP requires 
that: 

1) The use is in (as opposed to “not 


contrary to”) the public interest. 

2) The use is not incompatible with 
the primary purpose for which the 
lands are held or were acquired. 

3) There is no practicable alternative 
which would have less impact on natu- 
ral resource lands. 

4) The applicant must provide a “net 
positive benefit”® to the land. This net 
positive benefit is over and above any 
payment for use of the land, and can 
take virtually any form acceptable to 
the trustees. 


Prong One: Public Interest Test 

In order to be approved under the 
IUP, proposals for alternative uses of 
natural resource lands must be “in” the 
public interest as opposed to “not con- 
trary to” the public interest. “Public 
interest” is defined in the trustees’ 
rules as a balancing of the social, 
environmental, and economic costs and 
benefits of a proposed use of state 
lands.’ This is a subjective test to begin 
with, and experience demonstrates it 
is much harder to prove that a private 
use of state lands is affirmatively “in” 
as opposed to “not contrary to” the 
public interest. Moreover, the trustees’ 
own rules require proposed uses of 
state-owned uplands and sovereignty 
submerged lands (other than within 
aquatic preserves) must only be “not 
contrary” to the public interest in order 
to gain approval.’ Uses of sovereignty 
lands must be “in” the public interest 
only when the lands are located within 
aquatic preserves.? Thus, the IUP af- 
fords a heightened public interest test 
for alternative use of natural resource 
lands over and above what is required 
for other state-owned uplands. This 
heightened test is akin to the more 
stringent public interest test applica- 
ble within aquatic preserves, as com- 
pared to other sovereignty submerged 
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lands not located within aquatic pre- 
serves. 


Prong Two: Incompatible 
With the Primary Purpose 

The second prong of the IUP is 
confusing due to the use of the word 
“incompatible,” which is the same word 
used in the name of the policy. The 
word apparently has different implica- 
tions in its two uses. Used in the first 
sense, virtually all private uses are 
“incompatible uses” for purposes of the 
overall applicability of the IUP. Many 
of these same uses, however, are not 
“(incompatible with the primary pur- 
pose for which the lands are held or 
were acquired,” for purposes of comply- 
ing with the second prong of the IUP. 
In order to understand this distinction, 
the second prong of the IUP must be 
seen as having two purposes. First, a 
determination must be made as to 
whether the proposed alternative use 
will have “an unacceptable adverse 
effect” on the natural resource lands. 
If so, the proposed alternative use 
cannot be approved. If not, however, 
the second prong of the IUP is an 
evaluation of the extent to which the 
proposed alternative use will adversely 
affect the natural resource lands, or 
will “interfere with the public recrea- 
tional use and enjoyment of” the natu- 
ral resource lands. In practice, this 
determination ends up being the predi- 
cate for determining the magnitude of 
the “net positive benefit” which is re- 
quired under the fourth prong of the 
IUP. 


Prong Three: No 
Practicable Alternative 

Under the third prong of the IUP, 
alternative uses of natural resource 
lands will be approved only when no 
practicable alternative exists. In prac- 
tice, this criterion is used to limit 
intrusions into natural resource lands, 
requiring avoidance of those lands by 
alternative uses where practicable. 
Avoidance is not practicable where the 
alternative use is for the benefit of the 
natural resource land itself (such as 
where an electric or telecommunica- 
tions line is intended to serve a ranger 
station or concession stand within the 
boundaries of natural resource lands). 
In some cases, avoidance can also be 
shown not to be practicable where 
substantially greater environmental im- 
pact would result from going around a 


The current IUP 
imposes significant 
burdens upon 
private linear 
facilities seeking to 
cross “natural 
resource lands” 


natural resource land rather than go- 
ing through it. Additional costs associ- 
ated with avoidance of a natural re- 
source land are generally not taken 
into account when determining whether 
avoidance is practicable. 


Prong Four: Net 
Positive Benefit 

Even where an alternative use of a 
natural resource land is in the public 
interest, is not incompatible with the 
major purpose for which the lands are 
held or were acquired, and there is no 
practicable alternative, the fourth prong 
requires a net positive benefit before 
the alternative use can be approved. 
Net positive benefit: 

e Is some form of compensation over 
and above the market value of the 
affected parcel (which must be paid in 
any case); 

e Must benefit the same natural re- 
source land affected by the alternative 
use; and 

e Must mitigate for the effects of the 
alternative use, resulting in an overall 
increase in the productivity or the 
ecological value of the natural resource 
land. 

In practice, the types of net positive 
benefit are limited only by the trustees’ 
(and other managing agencies’) imagi- 
nation. We have seen net positive bene- 
fit take the form of requirements for 
the purchase and donation of out par- 
cels, establishment of trust funds for 
management activities and scientific 
investigations, requirements for alter- 
native users to actually perform 
management activities, and require- 
ments for the donation of funds or 
heavy equipment to be used by the 
managing agency for the “benefit” of 
the affected natural resource lands. 
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The current IUP imposes significant 
burdens upon private linear facilities 
seeking to cross “natural resource 
lands.” In some cases, facilities provid- 
ing essential public functions, such as 
utilities, water and sewer service pro- 
viders, telecommunications, cable 
television, and natural gas and petro- 
leum pipelines, may be denied access 
to “natural resource lands” for failure 
to meet the stringent terms of the IUP. 
If something similar to the IUP is 
applied to Florida greenways and rails- 
to-trails properties, there is the possi- 
bility of conservation corridors crossing 
the entire state from which such facili- 
ties could be excluded. 


Administrative IUP Revision 

Revision of the IUP is currently 
being explored in a number of adminis- 
trative forums. The Department of En- 
vironmental Protection’s (DEP) Task 
Force on Transportation/Transmission 
Crossings of State-Owned Lands, the 
Greenways Commission, and the Eco- 
system Management Implementation 
Strategy (EMIS) all may play a role in 
determining the ultimate fate of the 
IUP. 

Task Force for Transportation /Trans- 
mission Crossings of State Lands 

DEP has set up the Task Force on 
Transportation/Transmission Crossings 
of State-Owned Lands to review the 
current IUP along with other state 
lands issues. The task force is the 
result of DEP’s ongoing efforts to re- 
view and improve its rules following its 
creation through the merger of the 
Department of Environmental Regula- 
tion and the Department of Natural 
Resources. The task force appears to 
be the initial focus of administrative 
IUP revision. 

The task force has government and 
private members. It is currently exam- 
ining the application and planning pro- 
cess for state-lands crossings as well 
as the net positive benefit concept. 
Whether and how it would affect sub- 
stantive changes to the IUP is still a 
matter of speculation. DEP could seek 
to promulgate the task force’s ultimate 
recommendations as rules. Alterna- 
tively, the trustees could adopt the 
task force’s recommendations as amend- 
ments to the current IUP, which would 
maintain the IUP as an incipient pol- 
icy. 
Although DEP’s Office of Greenways 
Management had originally embarked 


{ 


on developing similar guidelines for 
the somewhat narrower issue of linear 
facility crossings of greenways and rails- 
to-trails lands, it deferred this respon- 
sibility to the task force. A “greenway” 
is a linear corridor of protected open 
space that is managed for resource 
conservation, recreation, or environ- 
mental education purposes.!° The pur- 
pose of the Florida Rails-to-Trails pro- 
gram is for the state to acquire 
abandoned railroad rights-of-way for 
public recreational use.!! As such, green- 
ways and rails-to-trails lands share the 
same linear quality. The linear nature 
of these lands and their potential for 
enormous statewide impact may war- 
rant special consideration by the task 
force. 
Greenways Commission 

The Greenways Commission, an ex- 
ecutive commission made up of various 
government and citizen members, could 
also play a role in developing guide- 
lines for alternative use crossings of 
greenways. The commission was estab- 
lished by executive order of Governor 
Chiles in January 1993.12 One of the 
commission’s primary overall charges 
was to recognize 150 greenways state- 
wide by Florida’s sesquicentennial, 
March 3, 1995 (that’s one greenway for 
each year of statehood), creating a 
linked network of reserves, parks, and 
“greenspaces.”!3 In addition to identi- 
fying the greenways, the commission 
may also address issues of greenways 
management, which could include al- 
ternative use requests. The commis- 
sion provided a report to the Governor 
on these issues, on December 15, 1994, 
which included recommending neces- 
sary legislative initiatives. The com- 
mission may play an important role in 
developing alternative use request guide- 
lines if it so chooses. To date, however, 
the commission has focused on map- 
ping activities and creating guidelines 
for identifying greenways. 
Ecosystem Management Implementa- 
tion Strategy 

On yet another front, DEP is in the 
process of developing an Ecosystem 
Management Implementation Strategy. 
The EMIS represents a new direction 
in the management, regulation, plan- 
ning and acquisition of state lands 
based upon long-range planning and 
the protection of large-scale ecosys- 
tems. Toward that end, several indi- 
vidual subcommittees composed of both 
public and private participants have 


been created. These subcommittees 
have each submitted final reports and 
recommendations on implementing the 
EMIS. These recommendations are in 
the process of being reconciled in an 
attempt to produce a coherent EMIS 
strategy by the middle of 1995. 

Some of the individual subcommit- 
tees’s recommendations have addressed 
state lands management issues and 
the IUP policy. The Public Lands Man- 
agement Subcommittee recommended 
expanding the current IUP to account 
for resource values and ecosystem con- 
cerns by prohibiting alternative uses 
which diminish the function of the 
ecosystem or the intrinsic value of the 
resource. The Role of Private Landown- 
ers Subcommittee final report encour- 
aged the co-location of public infra- 
structure corridors as well as the crea- 
tion of a state corridor system. 

Whether such recommendations will 
be incorporated into the final EMIS 
strategy is uncertain. Nonetheless, the 
EMIS process has the potential to 
significantly impact the IUP. 

The current IUP is, at best, difficult 
and expensive to meet. At worst, it is 
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impossible to comply with, denying 
access to vast areas of state lands for 
utility, telecommunications, pipeline 
and other necessary linear facilities. 
As the Save Our Rivers/Preservation 
2000 Program proceeds to add large 
chunks of land to the category of “natu- 
ral resource lands,” the problem will 
only worsen. Applying the IUP to green- 
ways and rails-to-trails properties 
would further exacerbate the situation. 

The current process of administra- 
tive revision appears to have centered 
on the task force. It is certainly time 
to revisit the IUP, perhaps focusing 
on compatible uses instead of incom- 
patible uses, but in a proper adminis- 
trative forum—the bright light of a 
F.S. §120.54 rulemaking. There is no 
contesting the fact that the IUP is an 
“agency statement of general appli- 
cability that implements, interprets, 
or prescribes law or policy,” and must 
be adopted as a rule pursuant to F.S. 
§120.535. Such a rulemaking may come 
out of the work of the task force, but 
in any event must be undertaken to 
unify the potentially disjointed efforts 
of the task force, the Greenways Com- 
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mission, and the EMIS process. The 
goal must be to develop an alternative 
use crossings policy which makes prac- 
tical sense and applies to al/ lands 
owned or managed by the state. Short 
of developing a coherent and fair policy 
through the administrative process, 
the job of revising the IUP will neces- 
sarily fall to the legislature in the 1995 
session. 0 


1 See, e.g., McDonald v. Department of 
Banking & Finance, 346 So. 2d 569, 580-81 
(Fla. 1st D.C.A. 1977). 

2 Fra. Smr. §120.535 (1993). 

3 “Natural resource lands” are defined 
as: “those lands acquired with funds from 
the CARL Trust Fund, LATF or EEL pro- 
gram and lands managed as state parks, 
state recreation areas, state archealogical 
sites, state historic sites, state preserves, 
state sanctuaries, state wilderness areas, 
state forests, state owned wildlife manage- 
ment areas, and state owned beaches.” 
Trustees, Incompatible Use Policy §3(b) 
(August 9, 1988) (hereinafter, Trustees, 
IUP). 

This definition includes virtually all state- 
owned uplands, but does not include most 
sovereignty submerged lands. The IUP is, 


thus, applicable to crossings (utility lines, 
pipelines, etc.) of submerged lands only 
when these lands are within one of the 
listed management units, such as a state 
park. 

4 Apmin. Cope. r. 18-2.004. 

5 “Incompatible use” is defined as: “Any 
use of natural resource lands that would 
jeopardize the integrity of the natural 
resource, or diminish the primary utility 
of such lands relative to the purpose for 
which they were acquired.” Trustees, JUP 
§3(c). 

For example, any use in a state park 
which does not relate to the purpose for 
which the land was acquired (e.g., hiking, 
biking) would technically be an incompat- 
ible use. 

6 “Net positive benefit” is defined as: 
“TAlny effective action or transaction which 
promotes the overall characteristics of a 
particular parcel of natural resource lands. 
It is compensation over and above the 
market value of the affected parcel to offset 
any requested use or activity which would 
preclude or effect, in whole or in part, 
current or future uses of the natural re- 
source lands. Net positive benefit shall not 
be solely monetary compensation, but shall 
include mitigation and other consideration 
related to environmental or management 
development or restoration that produce a 
new or modified environment that is more 
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“We find the defendant guilty and sentence him to jury duty.” 
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productive or is ecologically more valuable.” 
Trustees, JUP §3(e). 

7 See Fia. Apmin. Cope r. 18-2.003(38) 
(relating to state-owned uplands), and r. 
18-21.003(40), (relating to sovereignty sub- 
merged lands). 

8 ApMIn. Cope r. 18-2.004(1)(a), r. 
18-21.004(1)(a). 

9 Fia. Apmin. Cope r. 18-20.004(1)(b). 

10 Executive Order No. 93-40, Preamble 
(January 22, 1993). 

11 Fra. Star. §260.0141 (1993). 

12 Executive Order No. 93-40 (January 
22, 1993). The commission has four com- 
mittees charged with handling separate 
aspects of the greenways project. The 
coordinating staff for these committees is 
1000 Friends of Florida. Other governmen- 
tal agencies may also provide support assis- 
tance. 

13 Executive Order No. 93-40, §3 (Janu- 
ary 22, 1993). 
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APPELLATE PRACTICE & ADVOCACY 


Recent Amendments to the 
Federal Rules of Appellate Procedure 


he Federal Rules of Appel- 

late Procedure underwent 

significant changes in 1993 

and 1994. Although the 
1993 amendments have been in effect 
for over one year, a discussion of them 
along with the 1994 amendments is 
still relevant because of their impor- 
tance. Most notably, the 1993 amend- 
ments removed some jurisdictional 
traps from the former rules. The 1994 
amendments addressed, among other 
things, appellate court mandates, the 
procedure for appeal conferences, and 
the appointment of special masters. 
This article will review the major 
changes occurring to the appellate rules 
in 1993 and 1994.! 


Rule 3 

Significant changes were made in 
1993 to Rule 3, which governs appeals 
of right. Former Rule 3(c) stated: “The 
notice of appeal shall specify the party 
or parties taking the appeal.” In Torres 
v. Oakland Scavenger Co., 487 U.S. 
312 (1988), the Supreme Court inter- 
preted former Rule 3(c) to require, as 
a jurisdictional element, that the ap- 
pellants specifically designate them- 
selves in the notice of appeal, thereby 
creating a problem for litigants as 
illustrated by the following example: 
An attorney representing multiple plain- 
tiffs in a civil case appeals an adverse 
final judgment, but names only the 
first plaintiff in the caption of the 
notice of appeal and refers to the other 
plaintiffs as “et al.” which is commonly 
done in papers filed with the district 
court, and does not otherwise fully 
name the other plaintiffs in the body 
of the notice. Under Torres, the appel- 
late court would consider only the 
named party as the proper appellant. 
The other plaintiffs would not be con- 
sidered parties to the appeal because 


Part 1 


The most significant 
changes to the 
appellate rules in 
1993 involved Rule 
4, which controls 
when an appeal of 
right may be taken 


by Edward L. White Ill 


the “et al.” designation was insufficient 
to alert the appellee and the appellate 
court to which specific parties were 
taking the appeal. If the time to appeal 
were not tolled and had expired, the 
unspecified plaintiffs in this scenario 
would have lost their right to appeal 
from the judgment. Only the plaintiff 
fully named in the notice could proceed 
with the appeal.? 

Rule 3(c) was amended to remove the 
Torres jurisdictional trap. The rule 
now requires that “[a] notice of appeal 
must specify the party or parties tak- 
ing the appeal by naming each 
appellant in either the caption or the 
body of the notice of appeal.” An attor- 
ney representing multiple parties can 
now satisfy Rule 3(c) by describing the 
parties on appeal with such terms as 
“all plaintiffs,” “the defendants,” “the 
plaintiffs A, B, et al..”” or “all defen- 
dants except X.” To determine whether 


the parties have perfected an appeal, 
the court of appeals now looks to the 
face of the notice to discern whether 
the designations of appellants ade- 
quately demonstrate a party’s intent 
to appeal. Once the court concludes 
that a party intends to appeal, no 
administrative or fairness concerns 
should prevent that party from pro- 
ceeding with the appeal.® 

Rule 3(d) was changed to require the 
clerk of the district court, after an 
appeal has been filed, to send copies of 
both the notice of appeal and the docket 
entries immediately to the clerk of the 
appellate court named in the notice. 
The district court clerk must also send 
a copy of any later docket entries in the 
case. The supplementation of the docket 
entries will inform the court of appeals 
about the filing of any post-trial mo- 
tions. The supplementation will also 
inform the appellate court of the dis- 
position of any post-trial tolling 
motions; this is important because, as 
discussed below, a notice of appeal filed 
before the filing of a post-trial tolling 
motion now becomes effective only af- 
ter the disposition of the motion.4 


Rule 4 

The most significant changes to the 
appellate rules in 1993 involved Rule 
4, which controls when an appeal of 
right may be taken. This rule will be 
discussed in some detail. 

Rule 4(a). Rule 4(a)(1) now directs 
the attorney to amended Rule 4(a)(4) 
and its list of post-trial motions that 
toll the time for filing a notice of 
appeal. The purpose behind the amend- 
ment is to prevent the filing of notices 
of appeal during the pendency of one 
of the enumerated post-trial tolling 
motions.® 

Amended Rule 4(a)(2) provides: “A 
notice of appeal filed after the court 
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announces a decision or order but be- 
fore the entry of the judgment or order 
is treated as filed on the date of and 
after the entry.” The amendment de- 
letes the language in former Rule 
4(a)(2) that made it inapplicable to a 
notice filed after the announcement of 
a decision on a post-trial tolling motion 
but before the entry of the order on the 
motion.® 

The change to Rule 4(a)(2) conforms 
with the changes to Rule 4(a)(4), which 
eliminated another jurisdictional trap 
under the former appellate rules that 
occurred when an attorney filed a no- 
tice of appeal either before filing a 
post-trial tolling motion or during the 
pendency of the motion. According to 
former Rule 4(a)(4), the notice was a 
nullity in light of the post-trial tolling 
motion. Unless the attorney filed a 
timely second notice after the disposi- 
tion of the post-trial tolling motion, the 
appeal would be lost. Even though an 
initial notice was filed, the appellate 
court would lack jurisdiction because 
the post-trial tolling motion, in es- 
sence, erased the first notice. Under 
amended Rule 4(a)(4), however, a no- 
tice of appeal filed before a post-trial 
tolling motion, or during the pendency 
of the motion, is suspended until the 
disposition of the motion, at which 
time it becomes effective. A second 
notice is no longer required to perfect 
the appeal.” 

The disposition of a post-trial tolling 
motion may alter or amend the judg- 
ment, thus resolving the issue appealed. 
The appellant may then file a joint or 
unopposed motion to withdraw the ap- 
peal® or instead choose not to meet the 
appellate court’s briefing schedule and 
allow the court to dismiss the appeal 
for want of prosecution. If the district 
court’s ruling does not resolve the issue 
appealed, the appellant may meet the 
briefing schedule and continue with 
the appeal. Of course, the appellee may 
move to strike the appeal as a result 
of the district court’s ruling on the 
post-trial motion. The appellant should 
then respond to the motion and explain 
why the appellant will still proceed 
with the appeal, despite the ruling on 
the post-trial motion. Because the ap- 
pellant’s response to the motion to 
strike will serve to notify the appellee 
that the appellant will continue with 
the appeal, no additional notice of 
appeal is necessary after the district 
court’s ruling on the post-trial motion. 


The amendment to 
the original notice 
does not require the 
party to pay 
a new filing fee 
because the 
amended notice is 
not considered a 
new notice of appeal 


Also under new Rule 4(a)(4), a party 
wanting to challenge a district court’s 
alteration or amendment of a judgment 
must file an amended notice of appeal 
within the time limits detailed in Rule 
4. The amendment to the original no- 
tice, however, does not require the 
party to pay a new filing fee because 
the amended notice is not considered 
a new notice of appeal.® 

In addition, Rule 4(a)(4) now in- 
cludes in its list of post-trial tolling 
motions a Rule 60 motion served within 
10 days after the entry of judgment. 
This change ends the difficulty of de- 
termining whether a post-trial motion 
made within 10 days after the entry of 
judgment is a Rule 59(e) motion, which 
tolls the appeal time, or a Rule 60 
motion, which historically had not 
abated the time to appeal. Amended 
Rule 4(a)(4) treats a Rule 60 motion 
as a tolling motion only if it is served 
within 10 days of judgment. An attor- 
ney, however, who serves a Rule 60 
motion more than 10 days after the 
entry of judgment, and does not also 
file a post-trial tolling motion, must 
still file a notice of appeal within the 
appropriate time period or lose the 
right to appeal. If no timely notice is 
filed from that judgment, the only 
avenue of appeal is to challenge the 
district court’s ruling on the Rule 60 
motion. The standard of appellate re- 
view of a district court’s disposition of 
a Rule 60 motion is abuse of discretion, 
a difficult standard to meet. The court 
in this situation will normally not 
reach the merits of the underlying 
judgment for review.!° 

Amended Rule 4(a)(4) also includes 
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a motion for attorneys’ fees among the 
enumerated post-trial tolling motions. 
Yet, the inclusion comes with the fol- 
lowing proviso: The time to appeal is 
tolled only if the district court so orders 
pursuant to Federal Rule of Civil Pro- 
cedure 58. Such an order can be entered 
only when the motion for attorneys’ 
fees is timely and no notice of appeal 
has been filed. The practitioner may 
want to move the court to toll the 
running of the appeal at the same time 
the attorney files a motion for attor- 
neys’ fees, which now must be filed 
within 14 days from the entry of judg- 
ment unless the district court or a 
statute specifies differently.! Tolling 
the time to appeal will allow a single 
appeal to be taken from both the un- 
derlying judgment and the ruling on 
the motion for attorneys’ fees, rather 
than a separate appeal on each matter. 

Rule 4(b). Revised Rule 4(b) concerns 
criminal appeals. In contrast to a civil 
case where the time to file a post-trial 
motion runs from the entry of judg- 
ment, the time to file a post-trial motion 
in a criminal case runs from the verdict 
or finding of guilt and not from the 
entry of judgment, which occurs at 
sentencing. Under former Rule 4(b), 
an ambiguity existed with respect to a 
district court’s ruling on a post-trial 
motion that often caused defendants 
to file their appeals before the entry of 
judgment. The former rule provided: 
“If a timely motion in arrest of judg- 
ment or for a new trial on any ground 
other than newly discovered evidence 
has been made, an appeal from a 
judgment of conviction may be taken 
within 10 days after the entry of an 
order denying the motion.” Because a 
post-trial motion in a criminal case 
could be disposed of more than 10 days 
before the imposition of sentence or 
entry of judgment, defendants would 
sometimes file their notices of appeal 
within 10 days of the ruling on the 
post-trial motion, that is, before the 
entry of judgment. To instruct defen- 
dants that they need not file notices of 
appeal before the entry of judgment, 
the new rule provides: 


If a defendant makes a timely [post-trial] 
motion [enumerated in the Rule], in accor- 
dance with the Federal Rules of Criminal 
Procedure, an appeal from a judgment of 
conviction must be taken within 10 days 
after the entry of the order disposing of the 
last such motion outstanding, or within 10 
days after the entry of the judgment of 
conviction, whichever is later. 
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Indeed, the change to Rule 4(b) re- 
garding the filing of an appeal 10 days 
“after the entry of the order disposing 
of the last such motion outstanding” 
also acknowledges that a defendant 
may file several post-trial motions and 
that, even though one or more of the 
multiple motions may be granted in 
full or in part, a criminal defendant 
may still wish to file an appeal.!2 

Although the general practice under 
the former rule was to consider a 
prematurely filed notice of appeal as 
effective once the post-trial motions 
were resolved, the practice was not 
uniformly applied, thus warranting 
amendment to Rule 4(b).!5 Unlike for- 
mer Rule 4(a)(4), which specified that 
a premature notice in a civil case was 
a nullity, former Rule 4(b) was silent 
on the matter. The omission in former 
Rule 4(b) of a statement about prema- 
ture notices caused some confusion 
regarding whether old Rule 4(a)(4) also 
required the filing of a subsequent 
notice to perfect a criminal appeal. As 
such, Rule 4(b) was modified to resolve 
any doubt caused by the differences 
between former Rules 4(a)(4) and 4(b). 
Rule 4(b) now sets out that a notice 
filed before the disposition of all post- 
trial tolling motions becomes effective 
upon the disposition of those motions. 
No subsequent notice of appeal need 
be filed. 

Rule 4(b) was further amended to 
address the 1991 change to Federal 
Rule of Criminal Procedure 35(c), which 
allows a district court to correct any 
arithmetical, technical, or other clear 
errors to a sentence within seven days 
after the imposition of the sentence. 
The amendment to Rule 4(b) grants a 
district court jurisdiction over the case 
for an additional seven days after sen- 
tencing to make any necessary changes 
to the sentence. The district court has 
jurisdiction even if a notice of appeal 
is filed before the expiration of the 
seven days. The filing of a motion 
under Criminal Rule 35(c) does not 
affect the validity of a notice filed 
before the entry of the order disposing 
of the Rule 35(c) motion. !4 

Rule 4(c). Rule 4(c) was amended to 
provide: 

If an inmate confined in an institution files 
a notice of appeal in either a civil case or a 
criminal case, the notice of appeal is timely 
filed if it is deposited in the institution’s 
internal mail system on or before the last 


day for filing [rather than the day the 
district court receives the notice]. 


The amendment to 
Rule 4(b) grants a 
district court 
jurisdiction over the 
case for an 
additional seven 
days after 
sentencing to make 
any necessary 
changes to the 
sentence 


This amendment follows the holding 
in Houston v. Lack, 487 U.S. 266 (1988), 
and is designed to protect a prisoner 
from the situation where he or she 
places a timely notice of appeal into the 
prison’s internal mail system but the 
notice is not delivered to the district 
court until after the filing deadline. 
Under the amended Rule 4(c), the pro 
se inmate may demonstrate the timely 
filing of the notice of appeal “by a 
notarized statement or by a declara- 
tion (in compliance with 28 U.S.C. 
§1746) setting forth the date of deposit 
[in the prison mail system] and stating 
that first-class postage has been pre- 
paid.” 


Owing to the change to the time 

when an inmate’s notice of appeal is 
considered “filed?” Rule 4(c) was also 
amended regarding the filing of a cross 
appeal. If a prisoner places the notice 
of appeal into the institution’s mail 
system, the opposing party in a civil 
case has 14 days to file a cross appeal 
measured from the date the notice is 
filed with the district court and not 
from the date the notice is placed into 
the prison’s internal mail system. The 
amendment to Rule 4(c) also makes a 
parallel change with respect to the 
government. Rule 4(c) now states: 
In a criminal case in which a defendant files 
a notice of appeal in the manner provided 
in this subdivision (c), the 30-day period for 
the government to file its notice of appeal 
runs from the entry of the judgment or order 
appealed from or from the district court’s 
receipt of the defendant’s notice of appeal. 


Rule 6 

Rule 6 concerns bankruptcy appeals 
from a final judgment, order, or decree 
of either a district court or a bank- 
ruptcy appellate panel. Rule 6(b)(2)(i) 
was amended in 1993 to eliminate a 
judicially created procedural trap un- 
der the former rule. Although former 
Rule 6 contained no language that 
would nullify a premature notice of 
appeal, circuit courts determined that 
a notice of appeal was premature, and 
therefore void, if filed before the court 
handling the initial bankruptcy appeal 


“Would you carry a lawyer-client/client-lawyer dictionary?” 
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had disposed of a motion for rehearing. 
The amendment to Rule 6(b)(2)(i) re- 
moved that procedural trap by pro- 
viding that a notice filed before a 
motion for rehearing, or during the 
pendency of such motion, is not void, 
and does not require the attorney to 
file a second notice after the disposition 
of the motion in order to perfect the 
appeal. 


Part 2 of this article, which will be 
published in the May issue of the Jour- 
nal, discusses changes to Rules 9, 12, 
15, 25, 28, 33, 38, 40, 41, and 48. (Ed.) 


1The 1993 amendments went into effect 
on December 1, 1993. The 1994 amend- 
ments went into effect on December 1, 1994. 
The amendments govern all appeals com- 
menced after the effective date of the 
particular amendment and all pending ap- 
peals insofar as is just and practicable. 
Besides the changes discussed in the text, 


Missing children don’t advertise 
themselves. In fact, since the majority 
of them are abducted by a parent, 
they might not realize they’re 
“missing” at all. That’s what makes 
our job tougher, and why we’re 
asking for your help. 


In your professional capacity, you 
might be able to identify an abducted 
child, or a parent who may have 
abducted a child. If so, please contact 
Child Find of America. Or ask the 
parent to call us for confidential 
mediation. Our toll-free hotline is 
1-800-A-WAY-OUT. It could just 
be the way out they’re looking for. 
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stylistic and technical amendments were 
made in 1993 to Rules 3.1, 5.1, and 10. Rule 
34(c) was also amended in 1993 and no 
longer requires the appellant’s opening state- 
ment at oral argument to include a “fair 
statement of the case.” Local rules, how- 
ever, may still require the statement. Forms 
1, 2, and 3 in the Appendix of Forms were 
amended in 1993 as well. Form 1, for 
example, provides a clear example of how 
to draft an adequate notice of appeal. 

In 1994, technical changes were also 
made to the following rules: Rule 1(c) was 
amended to include the official title of the 
appellate rules. Rules 5(c), 5.1(c), 21(d), and 
27(d) now clarify that a circuit court may, 
through its local rules or by court order in 
a particular case, require a party to file with 
the appellate court a greater or lesser num- 
ber of copies of all papers than what the 
appellate rules require. Amended Rule 3(a) 
requires the appellant to furnish the district 
court clerk with sufficient copies of the 
notice of appeal to allow the clerk to serve 
all other parties with notice; amended Rule 
13(a) makes the same requirement on the 
appellant for review of Tax Court decisions. 
Rule 26.1 now requires a nongovernmental 
corporate party to file three copies of its 
corporate disclosure statement in addition 
to the original, unless the court requires 
otherwise. The filing of three copies applies 
only when the nongovernmental corporate 
party files its disclosure statement before 
filing its principal brief. New Rule 30(a) 
permits the appellate court to require the 
filing of a greater number of copies of an 
appendix than the standard 10 copies. 
Amended Rule 31(b) permits a circuit court 
to require the filing of a greater number of 
briefs than the standard 25 copies. New 
Rule 35(d) authorizes each circuit court to 
set the number of copies of suggestions for 
hearing or rehearing en banc that a party 
must file. 


2 See, e.g., Worlds v. Department of Health 
& Rehabilitative Servs., 929 F.2d 591, 592- 
93 (11th Cir. 1991). The requirement of 
specifically naming each appellant in the 
notice of appeal did not apply to the naming 
of the appellees, who could be referred to 
generally. E.g., Longmire v. Guste, 921 F.2d 
620, 622-23 (5th Cir. 1991) (per curiam). 
This practice has not been altered. 


3Fep. R. App. P. 3(c) and advisory com- 
mittee notes. The circuit court also has 
access to the representation statement the 
appellant’s attorney must file with the court 
to discern which parties the attorney repre- 
sents. Fep. R. App. P. 12(b). Amended Rule 
3(c) also clarifies that a notice of appeal is 
sufficient if just the representative of a class 
is named, regardless of whether the class 
has been certified. The amendment ac- 
knowledges the extraordinary burden, or 
impossibility, of naming every member of a 
class as an appellant in the notice of appeal. 
Rule 3(c) further provides that “[a] notice 
of appeal filed pro se is filed on behalf of the 
party signing the notice and the signer’s 
spouse and minor children, if they are 
parties, unless the notice of appeal clearly 
indicates a contrary intent.” 

4Fep. R. App. P. 3(d) and advisory com- 
mittee notes. 
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5Fep. R. App. P. 4(a)(1) and advisory 
committee notes. 

®Fep. R. App. P. 4(aX(2) and advisory 
committee notes. 

7Fep. R. App. P. 4(a)(4) and advisory 
committee notes. See, e.g., Griggs v. Provi- 
dent Consumer Discount Co., 459 U.S. 56, 
60-61 (1982) (per curiam). 

8Fep. R. App. P. 4(a)4) and advisory 
committee notes; Fep. R. App. P. 42; 11th 
Cir. R. 42-1(a), (b). 

®Fep. R. App. P. 4(a)(4) and advisory 
committee notes. 

10 F.g., Browder v. Department of Correc- 
tions, 434 U.S. 257, 263 n.7 (1978); see also 
High v. Zant, 916 F.2d 1507, 1509 (11th 
Cir. 1990), cert. denied, 499 U.S. 954 (1991); 
Burnam v. Amoco Container Co., 738 F.2d 
1230, 1231-32 (11th Cir. 1984) (per curiam). 

11 Fep. R. App. P. 4(a)(4); Fep. R. Civ. P. 
54(d)(2)(B), 58. 

12 Fep. R. App. P. 4(b) and advisory com- 
mittee notes. Amended Rule 4(b) specifically 
lists the following post-trial motions: “(1) for 
judgment of acquittal; (2) for arrest of 
judgment; (3) for a new trial on any ground 
other than newly discovered evidence; or (4) 
for a new trial based on ground of newly 
discovered evidence if the motion is made 
before or within 10 days after entry of the 
judgment” (emphasis added). A motion for 
judgment of acquittal has been added to the 
list of post-trial tolling motions. 

13 Fgp. R. App. P. 4(b) advisory committee 
notes; e.g., United States v. Cronan, 937 
F.2d 163, 164-65 (5th Cir. 1991); United 
States v. Cortes, 895 F.2d 1245, 1246-47 
(9th Cir.), cert. denied, 495 U.S. 939 (1990); 
United States v. Hashagen, 816 F.2d 899, 
901-06 (3d Cir. 1987) (en banc); United 
States v. Curry, 760 F.2d 1079, 1079-80 
(11th Cir. 1985) (per curiam). Contra United 
States v. Jones, 669 F.2d 559, 561 (8th Cir. 
1982) (per curiam). 

14Fep. R. App. P. 4(b) and advisory com- 
mittee notes. 

15Fep. R. App. P. 6(b)(2)(i) and advisory 
committee notes. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Florida Needs Legislative Change 
Regarding Durable Powers 


n the December 1993 issue of 

the Florida Bar News, the Real 

Property, Probate and Trust 

Law Section announced ap- 
proval of a new legislative position 
which was approved by the Bar Board 
of Governors.! The proposed legislation 
provided substantial revisions to the 
durable power of attorney statute. Un- 
fortunately, the proposed legislation 
was not acted upon during the past 
legislative session. As the current stat- 
ute on durable powers of attorney— 
F.S. §709.08—is too vague and fails to 
provide adequate guidance either for 
the principal, the agent, or any finan- 
cial institution asked to respond pur- 
suant to a durable power of attorney, 
practitioners should advocate the 
speedy adoption of legislation similar 
to the statute proposed in 1994. Such 
legislation is necessary for many rea- 
sons, which will be addressed in this 
article. As the proposed statute may 
be revised, this article will also address 
not only why it should be adopted, but 
also will propose modifications which 
might improve the statute. 


Fundamental Problems 
With the Current Statute 

Lack of a Standard Form. The cur- 
rent durable power of attorney statute 
does not provide an approved durable 
power of attorney form.? Many attor- 
neys and financial institutions have 
created their own forms of durable 
power of attorney which are similar in 
form and content only by coincidence. 
The current statute only requires a 
durable power of attorney to be in 
writing, to include the relationship of 
the agent, if any, and to include lan- 
guage stating that the document is 
intended to be “durable”—survive the 
principal’s disability. As many finan- 
cial institutions only recognize their 
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own forms, there is a need for a new 
statute which would provide a uniform 
durable power of attorney form—one 
which would be universally accept- 
able.2 Unfortunately, the proposed 
statute did not include a standard 
form. As F.S. Ch. 765 incorporates 
standard forms for living wills and 
designations of health care surrogate, 
any new durable power of attorney 
statute should provide a standard form 
that all institutions will respect. 
Enforcement. In addition to adding 
a standard form, there should be legis- 
lation adopting provisions to compel 
financial institutions doing business 
in this state to recognize the validity 
of the new uniform document and to 
adhere to the directions of the agent 
designated by the principal who cre- 
ated such a document. F.S. §709.08 
currently fails to provide a mechanism 
for enforcing the use of a durable power 


of attorney. Without such a provision, 
there is no certainty whether any fi- 
nancial institution will accept the 
authority of the agent to serve. This 
uncertainty is particularly disconcert- 
ing for elderly clients who may be 
relying upon the durable power of at- 
torney as a means to support them in 
a time of emergency or temporary inca- 
pacity, especially those elderly clients 
who prefer not to use a revocable living 
trust. In the current state of the law, 
any bank or financial institution may 
accept the authority of the agent or 
decline to recognize the authority of 
the agent, and there seems to be little 
one can do (short of filing a declaratory 
judgment action) to require the finan- 
cial institution to accept the validity 
of the power. 

Unfortunately, the proposed legisla- 
tion does not provide a mechanism for 
enforcing recognition of the validity of 
durable powers of attorney. The pro- 
posed statute included a third party 
reliance provision which permitted fi- 
nancial institutions to require the agent 
to execute an affidavit before recogniz- 
ing the durable power of attorney; 
however, the statute included no provi- 
sions compelling the institutions to 
recognize durable powers of attorney. 

Suspension of Durable Power of At- 
torney Upon Filing of Petition to 
Determine Incapacity of Principal. The 
current durable power of attorney stat- 
ute provides that the durable power of 
attorney remains valid “until the donor 
dies, revokes the power, or is adjudged 
incompetent.”4 Further, the statute out- 
lines the procedures to be followed 
when a “petition to determine compe- 
tency of the donor or a petition to 
appoint a guardian for the donor has 
been filed.”5 In such a case, the durable 
power of attorney is temporarily sus- 
pended and remains suspended until 
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1) the petition is dismissed or with- 
drawn—at which time the power is 
automatically reinstated; or 2) there 
is an adjudication of competency—at 
which time the power is automatically 
revoked. However, during the pendency 
of such a petition to determine “incom- 
petency,” there is a provision for 
emergency use of the durable power of 
attorney upon petition to the court by 
the agent under the durable power of 
attorney.® The proposed legislation in- 
cluded similar provisions.” 

While such an emergency provision 
may help to ameliorate the effect of 
temporarily suspending the durable 
power of attorney during the pendency 
of a petition to determine “incompe- 
tency,” the same results could be 
accomplished through the appointment 
of an emergency temporary guardian. 
Moreover, the procedures for the ap- 
pointment of an emergency temporary 
guardian are already established and 
streamlined so as to assist in the more 
efficient administration of the appoint- 
ment of an emergency temporary 
guardian. There is no similar process 
established for a hearing on a durable 
power of attorney’s emergency petition. 
Also, there are no instructions as to 
who must receive notice in a case 
including an emergency under a dura- 
ble power of attorney. 

If a new durable power of attorney 
statute will be adopted, then the legis- 
lature should make a specific determi- 
nation to select a more effective process 
for addressing the issue of suspension 
of the durable power of attorney. For 
example, the legislature might adopt 
one of the following alternatives: 

First Alternative. The legislature 
should reconsider tolling the durable 
power of attorney at the filing of a 
petition to determine incapacity. In- 
stead, the agent under the durable 
power of attorney could retain the 
same power to act for the benefit of the 
principal until a final determination 
of capacity is made. The alleged inca- 
pacitated person has previously selected 
his or her agent under the durable 
power of attorney to act as a fiduciary 
on the principal’s behalf and to control 
the principal’s assets, even if disabled. 
If the principal is so comfortable with 
the agent that he or she permitted the 
agent access to the principal’s assets 
while the principal had capacity, and 
if the principal has stated in that 
document that he or she intends the 
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power of attorney to survive the princi- 
pal’s incapacity, then the legislature 
should support that intention. Thus, 
the new statute could provide that the 
power of attorney should remain in full 
force and effect until a final determina- 
tion of incapacity has been reached. 

Second Alternative. The current sys- 
tem with alternative provisions for 
emergency temporary guardians and/ 
or emergency petitions under durable 
powers of attorney is duplicative, con- 
fusing, and unnecessary. Furthermore, 
it creates uncertainty for the financial 
institutions that are called upon to act 
thereunder. If the legislature contin- 
ues to desire to suspend durable powers 
of attorney upon filing a petition to 
determine incapacity, then they should 
eliminate the power of an agent to file 
an emergency petition. The procedure 
for appointment of an emergency tem- 
porary guardian is well enough estab- 
lished and flexible enough to meet the 
needs for emergency cases during the 
pendency of a guardianship petition. 

Revise Statutory Language. As pro- 
vided in the proposed statute, the 
language of the durable power of attor- 
ney statute should be revised to more 
appropriately match the language of 
the guardianship statutes. F.S. §709.08 
does not refer to “incapacity proceed- 
ings” as the current guardianship 
statutes provide, but rather speaks in 
terms of “competency” proceedings. 
Thus, the new statute should match 
the revised guardianship language, by 
referring to “incapacity.” 

While revising the language of F.S. 
§709.08, the legislature should also 
revise the terminology of F.S. §655.934. 
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Currently, that section refers to a “du- 
rable family power of attorney.” The 
concept of “durable family powers of 
attorney” has been removed from the 
law; therefore, F.S. §655.934 should 
also be revised. 

Gifts Under Durable Powers of Attor- 
ney. The Internal Revenue Service and 
the Fourth Circuit Court of Appeals 
(federal courts) have ruled that gifts 
made by an agent acting under a 
general grant of authority in a durable 
power of attorney which did not specifi- 
cally authorize gift-giving in a state 
whose durable power of attorney stat- 
ute does not authorize gift-giving were 
includable in the estate of the principal 
upon the principal’s death.® Estate plan- 
ners and their clients now consider 
including language regarding gift- 
giving for estate planning purposes in 
their durable power of attorney forms. 
The legislature may consider either 
approving such a power to make gifts 
in its standard form, or directly includ- 
ing a general grant of power to make 
gifts in the new statute. On the other 
hand, as I believe the inclusion of such 
a power is inconsistent with many 
clients’ best interests and estate plan- 
ning intentions, perhaps the new 
statute could include a provision for 
an agent to seek a court order to make 
gifts. This statute could be similar to 
the provisions of F.S. §744.441(17), 
which authorize guardians (with court 
approval) to make gifts for estate and 
income tax planning. By providing for 
probate court “oversight” of gift-giving 
under durable powers of attorney (ex- 
cept in cases when the document 
particularly authorizes such without 
court review), the best interests of the 
principal may be protected while gifts 
may be authorized, thereby avoiding 
adverse estate tax consequences such 
as inclusion of the gifted amounts in 
the principal’s estate.9 


Independent Investigation 

For those skeptics who may question 
whether a new durable power of attor- 
ney statute is really necessary, I have 
performed an inquiry of my own. I 
executed my firm’s form of a durable 
power of attorney, authorizing my wife 
to serve as my agent and attorney-in- 
fact with specific powers and a very 
broad general grant of power. Then I 
forwarded that durable power of attor- 
ney with a cover letter to 12 statewide 
banks and 10 national brokerage firms 


§ 


located in Boca Raton. In my cover 
letter, I informed each financial insti- 
tution that I was considering opening 
an account—which was true—and 
asked that the institution review my 
durable power of attorney and reply to 
me as to whether they would accept 
my wife’s authority to act on my behalf 
under the terms of that document. 
Furthermore, I asked that the institu- 
tion provide a reason if they determined 
that my power of attorney was unac- 
ceptable. I received responses from 11 
of the 12 banks and five of the 10 
brokerage firms. Those responses 
ranged the entire gamut of possibili- 
ties. 

Only two of the banks provided an 
unqualified affirmative answer regard- 
ing their acceptance of the durable 
power of attorney form. On the other 
hand, only two provided an unqualified 
negative answer—each alleged that I 
had to use their own form for it to be 
accepted. 

Of the other seven banking institu- 
tions, three banks said that my form 
was acceptable, but nevertheless pro- 
vided their own power of attorney form, 


I asked the 
institutions to 
provide a reason if 
they determined 
that my power of 
attorney was 
unacceptable. ... 
Those responses 
ranged the entire 
gamut of 
possibilities 
which as one bank stated “is always 
preferred to an outside power of attor- 
ney.” I am not sure if they would have 
“hassled” my wife if she tried to use 
my form. Another responded that my 
form was acceptable, but sent their 
own power of attorney form which they 


stated “applies to safety deposit boxes,” 
even though my durable power of attor- 
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ney form clearly included a power to 
“have access at any time or times to 
any safe-deposit box rented by me, 
wheresoever located, and to remove all 
or any part of the contents thereof.” 
Another bank stated that it would 
“probably” accept my durable power of 
attorney, but before it would permit 
my agent to act, the branch would have 
to send the durable power of attorney 
document to their legal department in 
California. Thus, if my wife needed to 
use my durable power of attorney in 
an emergency situation on my behalf, 
they would not permit her to do so until 
the document had been forwarded to 
their legal department in California for 
review. As we all know, that process 
could take weeks! Yet another bank 
provided the noncommittal response 
that “under proper circumstances, it 
is our policy to accept a durable power 
of attorney.” I am not sure how they 
define proper circumstances, or if that 
means that my durable power of attor- 
ney would be acceptable. Finally, the 
last bank stated that they do accept 
durable powers of attorney, but they 
would insist on the original document, 
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and along with the original document, 
they would request from the attorney 
who drafted the power of attorney a 
letter which must include a statement 
that the principal is alive and has not 
been adjudged incompetent, that the 
durable power of attorney is still in 
effect, and that no changes have been 
made thereto. What happens if the 
drafting attorney dies, no longer repre- 
sents the principal, has a conflict of 
interest with the agent, or is just not 
interested in taking on the liability or 
responsibility of investigating whether 
the principal has been the subject of 
guardianship or may have destroyed 
or revoked the durable power of attor- 
ney? Fortunately, I will never know. 

Of the five brokerage firms which 
responded, only one provided an un- 
qualified affirmative response. On the 
other hand, two provided outright re- 
fusals stating that they would not 
accept my durable power of attorney 
form. One of those institutions gratui- 
tously explained to me that “as you 
may probably know, most institutions, 
such as ours, do require their own 
forms to be used such as a power of 
attorney.” Finally, the other two insti- 
tutions said that they would also need 
their own “general trading authoriza- 
tion form” to be executed and one of 
them also requiring approval from their 
home office in New Jersey (which they 
estimated to take at least one week). 
Of course, in an emergency situation, 
it would be impossible to have the 
principal sign those additional forms 
in order to have the durable power of 
attorney acceptable to those institu- 
tions. 


Conclusion 

My experiences practicing as an es- 
tate planner, coupled with the results 
of my independent investigation, lead 
me to conclude that the need for the 
adoption of a new Florida statute re- 


garding durable powers of attorney is 
paramount. The statute proposed by 
The Florida Bar Board of Governors 
last year is an excellent starting point; 
however, the final legislation could be 
improved by adding provisions which 
would: 

1) Provide an acceptable form which 
all financial institutions would recog- 
nize. 

2) Include expedited enforcement pro- 
visions to compel financial institutions 
to respond to requests from agents 
under durable powers of attorney, and 
to penalize financial institutions for 
any unreasonable refusal to respond 
to an agent’s authority. 

3) Provide that the durable power of 
attorney is not extinguished upon the 
filing of a petition to determine inca- 
pacity. 

4) Either permit gift-giving to the 
principal’s descendants or create a pro- 
cess for court authorization of agents 
making gifts of the principal’s property 
for estate and income tax planning 
purposes. 

As recent changes in the Florida 
Statutes have made the use of revoca- 
ble living trusts less attractive for 
some individuals,!° there should be 
further statutory reform to provide for 
incapacity planning by the use of a 
durable power of attorney. Such clarifi- 
cation would be appreciated by many 
of the citizens of this state, particularly 
the elder citizens, who are insecure 
about the availability of their assets 
for their own support in case of a 
temporary incapacity. 


1 Jeffrey Schweers, RPPTL Sends Its Leg- 
islative Proposals to the Bar, Fia. Bar News, 
December 1, 1993, at 6. Section Proposes 
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2 See Fra. Star. §709.08 1993. 

3 See discussion in following section re- 
garding institutional reluctance to recognize 
durable powers of attorney. 

4Fia. Star. §709.08(2). 

5 Jd. Please note that “competency” is 
now referred to as “capacity” in Fia. Star. 
Ch. 744. The proposed legislation properly 
uses the term “capacity.” 

6 Star. 709.08(4). 

7 See Fria. Star. 709.08(3)(c) in the pro- 
posed legislation. 

8Technical Advice Memorandum No. 
9342003. See also Technical Advice Memo- 
randum No. 9231003; and Estate of Casey, 
948 F.2d 895, 68 AFTR 2d 91-6060, 91-2 
USTC; 960,091 (CA-4 1991). 

®° For a discussion of Technical Advice 
Memorandum No. 9342003 and the plan- 
ning opportunities available to avoid 
inclusion of gifts in the principal’s estate, 
see Susan B. Pawlick, I.R.S. Voids “Gifts” 
from Father to Sons, 93 Law Wkty. U.S.A. 
687 (Dec. 20, 1993). 

10 For example §737.3057, effective as of 
January 1, 1994, requires trustees of revo- 
cable trusts to provide a notice to creditors 
of descendants who have revocable trusts. 
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ENTERTAINMENT, ARTS & SPORTS LAW 


Men’s Sports Programs and Title IX Compliance 
in Intercollegiate Athletics 


erhaps no topic in intercol- 

legiate athletics is as hot 

in university athletic de- 

partments in Florida and 
around the country as gender equity. 
Twenty years after the U.S. Congress’ 
passage of Title IX of the Educational 
Amendments of 1974, granting that 
“No person . . . shall, on the basis of 
sex, be excluded from participation in, 
be denied the benefits of, or be sub- 
jected to discrimination under any edu- 
cation program or activity ... re- 
ceiving Federal financial assistance;”! 
colleges and universities—almost unani- 
mously considered to be programs re- 
ceiving federal aid2—now are scram- 
bling to find ways to assure equitable 
distribution of athletic opportunities 
between male and female student- 
athietes. Most universities have ac- 
complished this task by adding new 
women’s varsity sports programs such 
as women’s soccer and field hockey. 
Other schools, however, have char- 
tered a different course for Title IX 
compliance, choosing to eliminate men’s 
sports programs in an effort to balance 
the athletic scales. And now, in the 
face of two federal court decisions, the 
issue of allowing the deletion of men’s 
programs in order to comply with Title 
IX is becoming clearer. 

In 1979, five years after the passage 
of Title IX, the U.S. Department of 
Health, Education, and Welfare re- 
leased an interpretation of the Edu- 
cational Amendments of 1974 in order 
to assist university athletic department 
officials in complying with the new 
legislation. According to the HEW 
interpretation, an institution will be 
considered to be in compliance with 
Title IX if it satisfies any one of the 
following three prongs of the so-called 
“effective accommodation” test: 

1) “Intercollegiate level participation 
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opportunities for male and female stu- 
dents are provided in numbers sub- 
stantially proportionate to their respec- 
tive enrollments,” or 

2) When “the members of one sex 
have been and are under-represented 
among intercollegiate athletes, whether 
the institution can show a history and 
continuing practice of program expan- 
sion which is demonstrably responsive 
to the developing interest and abilities 
of the members of that sex,” or 

3) If “members of one sex are under- 
represented among intercollegiate ath- 
letes, and the institution cannot show 
a continuing practice of program ex- 
pansion. . . whether it can be demon- 
strated that the interests and abilities 
of the members of that sex have been 
fully and effectively accommodated by 
the present program.” (Emphasis add- 
ed.)5 

The test was clarified in April 1993, 


in Cohen v. Brown University, 99 F.2d 
888 (1st Cir. 1993), when the U.S. 
Court of Appeals for the First Circuit 
unanimously ruled that Brown Univer- 
sity was required to reinstate its 
women’s gymnastics and women’s vol- 
leyball teams to varsity status. 

On the first prong of the tripartite 
test, Circuit Judge Bruce M. Selya 
wrote that if the first benchmark of the 
test—substantial proportionality—is 
met with respect to a particular gen- 
der, the interests and abilities of that 
gender will be presumed to have been 
met and the institution will be found 
to be in compliance with Title IX.® 

Analyzing the second prong of the 
“effective accommodation” test, the Co- 
hen court offered that program expan- 
sion for women—likely to be the under- 
represented gender in intercollegiate 
athletics—was not the only tact avail- 
able to colleges in order to comply with 
this second part of the Title [X test. In 
its oft-referenced footnote 15, the Co- 
hen court noted: 


Title IX does not require that a school pour 
ever-increasing sums into its athletic estab- 
lishment. If a university prefers to take 
another route, it can also bring itself into 
compliance with the first benchmark of the 
accommodation test by subtraction and down- 
grading, that is, by reducing opportunities 
for the over-represented gender while keep- 
ing opportunities stable for the under- 
represented gender.” 


Finally, the court analyzed the third 
prong of the test. Judge Selya wrote: 


If a school, like Brown, eschews from the 
first two benchmarks of the accommodation 
test, electing to stray from substantial pro- 
portionality and failing to march uninter- 
ruptedly in the direction of equal athletic 
opportunity, it must comply with the third 
benchmark. To do so, the school must fully 
and effectively accommodate the under- 
represented gender’s interests and abilities, 
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even if that requires it to give the under- 
represented gender (in this case, women) 
what amounts to a larger slice of a shrink- 
ing athletic opportunity pie.® 


In Florida, this tripartite test has 
effectively been codified in the state’s 
new gender equity laws, Florida Ad- 
ministrative Code, Rule 6A-19.004(2)(a) 
and (2)(b). The new state laws, amended 
on October 30, 1994, upon the recom- 
mendation of the Florida Gender Equity 
Task Force, arguably go further than 
the Cohen tripartite test, specifying 
over one dozen areas where “educa- 
tional institutions shall ensure equal- 
ity,” such as in equipment, practice 
fields, travel allowances, and promo- 
tion.9 

With this need to comply with Title 
IX at the forefront of college athletics, 
and the Cohen footnote 15 looming 
largely untested, the door was open for 
universities to attempt to eliminate 
men’s athletics programs as a means 
of complying with Title IX. So far, two 
schools that have decided to do so have 
been challenged in federal court. And 
so far, both schools have won, charting 
what may become a new course in Title 
IX compliance. 


The University of Illinois 

In the only federal appellate decision 
to speak on the issue, the U.S. Court 
of Appeals for the Seventh Circuit 
ruled on September 1, 1994, that the 
University of Illinois-Urbana Cham- 
paign did not violate Title IX when it 
decided to drop its men’s swimming 
team while maintaining its women’s 
swimming varsity program.!° 

On May 7, 1993, the university an- 
nounced that it was going to eliminate 
four varsity sports programs, including 
the men’s swimming program. I]linois 
chose to drop the men’s swimming 
team because the program was histori- 
cally weak, the sport was not widely 
offered in high schools, and the colle- 
giate program at Illinois did not have 
a significant fan base. However, the 
university chose not to eliminate 
women’s swimming for fear of violating 
Title IX. Members of the men’s swim- 
ming team filed a Title IX suit less 
than three weeks later. 


In September 1993, the federal dis- 
trict court in Peoria, Illinois, found 
that the university did not violate Title 
IX by dropping the men’s programs.!! 
Federal district court Judge Joe Billy 


McDade ruled that the university could 
drop the men’s programs without vio- 
lating Title IX because substantial 
proportionality existed with respect to 
men’s athletics: Prior to the planned 
cuts, the school’s male student-athletes 
comprised 76.6 percent of the total 
number of student-athletes while men 
comprised only 56 percent of the total 
university student body population. 
According to the court, this substantial 
proportionality would not cease to exist 
after the eliminations of the men’s 
programs. As the Cohen court noted, 
the athletics interests of a particular 
gender are presumed to be met where 
substantial proportionality exists with 
respect to that gender. In this case, the 
federal district court ruled that the 
men’s athletics interests were presumed 
to have been met, and that the Univer- 
sity of Illinois could eliminate its men’s 
athletics programs without violating 
Title IX.!2 

On September 1, 1994, one year to 
the day after Judge McDade’s ruling, 
the Seventh Circuit affirmed the lower 
court’s decision and permitted Illinois 
to drop men’s swimming while retain- 
ing the women’s program.!% 

Circuit Judge Walter J. Cummings 
called the university’s decision “ex- 
tremely prudent,” explaining that had 
Illinois also terminated the women’s 
swimming program, “it would have 
been vulnerable to a finding that it 
was in violation of Title [X.”!4 At the 
University of Illinois, prior to the pro- 
posed cuts, the school’s women student- 
athletes comprised only 23.4 percent 
of the school’s total number of student- 
athletes while women comprised 44 
percent of the student body population. 
Without the cuts, the court wrote, 
“female participation would have con- 
tinued to be substantially dispropor- 
tionate to female enrollment and 
women with a demonstrated interest 
in an intercollegiate athletic ability 
and demonstrated ability to compete 
at the intercollegiate level would be 
left without an opportunity to partici- 
pate in their sport.” As for eliminating 
the men’s program, the court permitted 
the university to act as it did “since 
even after elimination of the [men’s 
swimming] program, men’s participa- 
tion in athletics would continue to be 
more than substantially proportionate 
to their presence in the university 
student body.”!5 Dropping a men’s ath- 
letics program therefore was held to 
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be a valid route toward achieving Title 
IX compliance. 

Unfortunately, the U.S. Supreme 
Court has passed on the opportunity 
to consider whether a university may 
eliminate a men’s athletics program 
without violating Title IX. On January 
23, 1995, the high court denied certio- 
rari in Kelley v. Board of Trustees of 
the University of Illinois, S. Ct. docket 
no. 94-1091, cert. denied, 63 U.S.L.W. 
3563 (Jan. 24, 1994), allowing Judge 
Cummings’ decision to stand in the 
Seventh Circuit, but keeping the issue 
of Title [IX and men’s athletics uncer- 
tain for the rest of the country. 


Drake University 

More than perhaps any other inter- 
collegiate sport, men’s wrestling is on 
the brink of extinction. In recent years, 
a number of Division I institutions 
have discontinued their wrestling pro- 
grams—many due to financial con- 
straints—including Yale, Notre Dame, 
LSU, and Princeton. On March 11, 
1993, Drake University joined that 
growing list by announcing that it 
would discontinue its wrestling pro- 
gram due to budget concerns, the lack 
of other conference sponsorship of the 
sport, and a lack of student and commu- 
nity support for the program.!?7 Mem- 
bers of the wrestling team soon brought 
suit, claiming that the decision vio- 
lated Title IX. 

On October 7, 1993, about five weeks 
after the Illinois federal district court 
ruling in Kelley, the federal district 
court for the Southern District of lowa 
ruled that the wrestlers were not enti- 
tled to a preliminary injunction which 
would have reinstated the program.!8 

For one, the court noted that even 
without the men’s wrestling program, 
Drake had effectively accommodated 
the male student-athletes’ athletics in- 
terests and abilities—men comprised 
75.3 percent of the university’s student- 
athletes but only 42.8 percent of the 
school’s student body.!9 The court there- 
fore found that dropping men’s wres- 
tling did not violate Title IX. 

Interestingly, the court also noted 
that under an HEW policy interpreta- 
tion, if any resulting disparity in par- 
ticipation or scholarships can be 
justified by legitimate, nondiscrimina- 
tory factors, an institution may be 
found to be in compliance with Title 
IX.2° The court noted that Drake con- 
tended that it had several nondiscrimi- 


natory reasons for its scholarship dis- 
parities between men and women—but 
then the court declined to explain the 
topic further, leaving yet another issue 
uncertain and perhaps leaving another 
door open as schools attempt to comply 
with the Educational Amendments of 
1974. 


The Next Step 

With the Seventh Circuit’s decision 
in Kelley, the district court’s ruling in 
Gonyo, and state legislatures such as 
Florida’s passing ever-more specific gen- 
der equity guidelines, the trend ap- 
pears to be heading toward a stricter, 
case-by-case analysis of Title IX com- 
pliance. But that has left little guidance 
for schools which find themselves in 
positions faced by the University of 
Illinois and Drake University. 

The issue could have been greatly 
clarified had the Supreme Court heard 
the Kelley appeal. But absent such a 
ruling from the country’s high court, 
it appears that only a select few schools 
will be able to accurately predict the 
result of litigation resulting from the 
elimination of a men’s athletics pro- 
gram: Only those schools within the 
Seventh Circuit—Wisconsin, Illinois, 
and Indiana—as well as those institu- 
tions within the Southern District of 
Iowa can act with certainty. So what 
are the colleges and universities through- 
out the rest of the country supposed to 
do? 

Relying on the decision of the Sev- 
enth Circuit in Kelley—going on the 
assumption that other federal courts 
will follow its lead—might not be the 
most prudent course of action. Since it 
is impossible to predict how a court 
will rule on the issue, and since the 
discussion as to the best way to comply 
with Title IX changes with nearly 
every day and nearly every athletics 
administrator, perhaps the best ap- 
proach is a conservative approach, one 
which reaches a solution which meets 
everyone’s needs. 

Schools want to be in compliance 
with the law. Student-athletes usually 
want the issues resolved before gradu- 
ation day and before their eligibility 
expires.2! As such, intense settlement 
discussions, mediation, and alternate 
means of dispute resolution perhaps 
should be the rule rather than the 
exception. The University of Illinois 
and Drake University may have been 
among the first to travel down this new 


course in Title IX compliance; they 
surely will not be the last. 0 


120 U.S.C. §1681(a). 

2 Compare Othen v. Ann Arbor School 
Board, 507 F. Supp. 1376 (E.D. Mich. 1981), 
and Grove City College v. Bell, 687 F.2d 684 
(CA3 Pa). Note that discrimination based 
on gender in high school interscholastic 
athletics also may constitute violations of 
Title IX, see, i.e., Brenden v. Independent 
School District, 477 F.2d 1292 (CA8 Minn. 
1973). 

344 Fed. Reg. 71,418 (1979). 

4Federal regulations provide that in 
determining whether a school has provided 
equal opportunities for men and women, 
10 factors are to be considered: 

1) Whether the selection of sports and 
levels of competition effectively accommo- 
date the interests and abilities of both 
sexes; 

2) The provision of equipment and sup- 
plies; 

3) Scheduling of games and practice and 
practice time; 

4) Travel and per diem allowance; 

5) Opportunity to receive coaching and 
academic tutoring; 

6) Assignment and compensation of 
coaches and tutors; 

7) Provision of locker rooms, practice, and 
competitive facilities; 

8) Provision of medical and training facili- 
ties and services; 

9) Provision of housing and dining facili- 
ties and services; 

10) Publicity. 

34 C.F.R. §106.41(c). 

5 Id. The full and effective accommoda- 
tion of a gender’s athletics interests and 
abilities is the key element in Title IX 
compliance. An institution may be found to 
have violated Title IX solely by failing to 
accommodate effectively the interests and 
abilities of student-athletes of both genders, 
see Roberts v. Colorado State Board of 
Agriculture, 998 F.2d 824, 828 (10th Cir. 
1993). 

6 Cohen v. Brown University, 991 F.2d 
888, at 898 (1st Cir. 1993). 

7 Id. at 899, n.15. 

8 Td. at 906. 

ApMin. Cope r. 6A-19.004(3)-(16). 
In Florida, equity is to be achieved specifi- 
cally in: 

1) Athletic financial assistance and schol- 
arship, 6A-19.004(3); 

2) Equipment and supplies, 6A-19.004(4); 

3) Scheduling of games and practice times, 
6A-19.004(5); 

4) Travel and per diem allowances, 6A- 
19.004(6); 

5) Opportunities to receive coaching, 6A- 
19.004(7); 

6) Locker rooms, practice, and competi- 
tive facilities, 6A-19.004(8); 

7) Medical and training facilities, and 
services, 6A-19.004(9); 

8) Publicity and promotion, 6A-19.004(10); 

9) Support services, 6A-19.004(11); 

10) Housing and dining facilities, and 
services, 6A-19.004(12); 

11) Recruitment of student-athletes, 6A- 
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19.004(13); 

12) Recruitment, assignment, and com- 
pensation of tutors, 6A-19.004(14); 

13) Club and intramural sports, 6A- 
19.004(15). 

10 Kelley v. Board of Trustees of the Uni- 
versity of Illinois, 35 F.3d 265 (7th Cir. 
1994). 

11 Kelley v. Board of Trustees of the Uni- 
versity of Illinois, 832 F. Supp. 237 (C.D. 
Ill. 1993). 

12 Td. 

Po Kelley, 35 F.3d 265 (7th Cir. 1994). 

4 

16 Gonyo v. Drake University, 837 F. Supp. 
989, 992 (S.D. Iowa 1993). 

17 Td. at 992. 

18 Td. 

19 Td. 

20 Td. at 995, citing 44 Fed. Reg. 71,415 
(1979). 

21For example, a lawsuit by ice hockey 
players at Colgate University was declared 
moot, where the plaintiffs did not sue in 
their representative capacities, when the 
season ended and the final plaintiffs in the 
case graduated from school, Cook v. Colgate 
University, 992 F.2d 17 (CA2 NY 1993). 
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CRIMINAL LAW. 


To Seal or Not to Seal: 
When a Statute and Court Rule 
Conflict, Which Prevails? 


our client has been ar- 

rested and hires you to ob- 

tain a result that will allow 

the sealing or expungement 
of his or her criminal history record 
upon the conclusion of the case. Due 
to your legal skills, the case is either 
no actioned, nolle prossed, or dismissed, 
or your client has received a withhold 
of adjudication—all results which en- 
able you to petition the court for a 
sealing or expungement.! Being a con- 
scientious practitioner, you have read 
a recent Florida Law Weekly and are 
aware that the Florida Supreme Court 
has promulgated a new procedure for 
sealing and expunging records.” Your 
petition even tracks verbatim the model 
forms suggested by the Supreme Court. 
The matter is scheduled before the 
trial judge who grants your petition 
and orders the sealing and/or expung- 
ing of your client’s criminal record. You 
and your client are now relieved that 
the matter is officially closed. 

Much to your chagrin, however, the 
Florida Department of Law Enforce- 
ment (FDLE) later returns your judge’s 
order with a letter explaining that 
FDLE is refusing to honor the order to 
seal or expunge the record. The order 
is being returned, you are informed, 
“pursuant to the authority of Section 
943.059(3)(d) [seal] or 943.0585(3)(d) 
[expunge], Florida Statutes,’ whereby 
FDLE “is not required to act on an 
order. . . entered by a court when such 
order does not comply with the require- 
ment of [these] section[s]’ (emphasis in 
original). According to FDLE, your or- 
der does not comply with the statute 
because your client failed to secure a 
certificate of eligibility prior to peti- 
tioning the court to seal or expunge the 
record. In the letter, FDLE acknowl- 
edges the existence of contrary Su- 


preme Court authority on this issue, 


While the right to 
seal or expunge a 
criminal history 
record is 
substantive, the 
manner by which 
the application is 
processed is purely 
of practice and 
procedure 


by Robert N. Scola, Jr., 
and H. Scott Fingerhut 


but informs you that it will continue 
to follow the statutory provisions which 
are in conflict with the Supreme Court. 

As a criminal law practitioner, you 
now have two choices: 1) Resubmit 
your petition and abide by the proce- 
dures set forth in the Florida Statutes, 
which include obtaining a certificate 
of eligibility; or 2) seek judicial enforce- 
ment of your petition by having the 
trial court demand that FDLE show 
cause why it is not in indirect contempt 
for its refusal to seal or expunge pursu- 
ant to the lawful court order.’ 

The controversy that has been cre- 
ated is due to a conflict between the 
Florida Statutes and the Supreme 
Court procedural rules governing the 
matter. When a statute and a court 
rule are in conflict, which prevails? 
This article examines the relevant case 
law on this issue and suggests that the 
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method of sealing or expunging set 
forth by the Florida Supreme Court 
prevails over the statutory provisions 
still relied upon by FDLE. 


Authority to Amend and 
Supersede Procedural Statutes 

“The power to promulgate rules of 
practice and procedure in Florida courts 
is vested exclusively in the supreme 
court.” Z & O Realty Associates, Inc. v. 
Lakow, 519 So. 2d 3, 5 (Fla. 3d DCA 
1987) (emphasis added).‘ It is these 
rules that govern matters of procedure, 
whereas statutes control matters of 
substantive law.5 Thus, defining what 
is substantive versus that which is 
procedural is critical to the inquiry in 
the present case: 


As related to criminal law and procedure, 
substantive law is that which declares what 
acts are crimes and prescribes the punish- 
ment therefor, while procedural law is that 
which provides or regulates the steps by 
which one who violates a criminal statute 
is punished . .. . Practice means the method 
of conducting litigation involving rights and 
corresponding defenses, or the manner in 
which the power to adjudicate or determine 
is exercised .. . . Practice and procedure 
encompass the course, form, manner, means, 
method, mode, order, process or steps by 
which a party enforces substantive rights 
or obtains redress for their invasion ... . 
[It] may be described as the machinery of 
the judicial process as opposed to the prod- 
uct thereof.® 


“Where the same matter is ostensi- 
bly controlled by the court rule and a 
statute, the rule prevails in matters 
procedural.” Z & O Realty, 519 So. 2d 
at 5. 

Upon the authority of Art. V, §(2)(a) 
of the Florida Constitution—that the 
practice and procedure in all courts 
shall be governed by rules adopted by 
the Supreme Court—the Supreme 
Court adopted the Florida Rules of 
Criminal Procedure which, by express 
provision, govern the “procedure of all 


5 
¥ 


criminal proceedings in state courts.” 
See Fla. R. Crim. P. 3.010 (1993). The 
cases arising from criminal litigation 
which discuss the principles of statute- 
and-rule conflict resolution all con- 
clude that, in matters of procedure, the 
court rule prevails over the statutory 
provision.” 

In Bernhardt v. State, 288 So. 2d 
490, 493-94 (Fla. 1974), among the 
defendant’s numerous challenges to the 
revocation of his probation was that 
the concerted application of F.S. 
§§949.10, 11, and 128 was unconstitu- 
tional in that it provided 1) that a 
subsequent felony arrest is prima facie 
evidence of a probation violation, 2) 
that the trial court must temporarily, 
but immediately revoke the probation 
and remand the defendant into custody 
until the violation hearing, and, most 
importantly, 3) for the 10-day period 
following the arrest, the defendant is 
not allowed to receive any bail. 

While the court noted the trial judge’s 
broad discretionary powers both to 
grant and to revoke probation, it de- 
clined to accept Bernhardt’s argument 
that the statute prohibiting his admis- 
sion to bail was unconstitutional. The 


court decided: 

Pursuant to the constitutional power vested 
in it by Article V, Section 2(a), Florida 
Constitution 1973, to promulgate rules of 
practice and procedure, this Court adopted 
Rule 3.790, Florida Rules of Criminal Proce- 
dure, which provides, inter alia, that the 
granting of bail to a probationer pending 
the final revocation of probation hearing is 
discretionary with the trial judge. . . Rules 
of practice and procedure adopted by this 
Court supercede [sic] any legislative enact- 
ment governing practice and procedure to 
extent that statute and rule may be inconsis- 


tent. 
Bernhardt, 288 So. 2d at 496 (emphasis 
added). 

The court therefore found that “[iJnso- 
far as Section 949.10 purports to de- 
prive the court of its [procedural] dis- 
cretion in determining whether bail 
should be granted, this portion of the 
statute is superseded by Rule 3.790, 
Fla.Cr.P.R.”? 

This same rationale was applied in 
State v. L.H., 392 So. 2d 294 (Fla. 2d 
DCA 1980), affirmed, 408 So. 2d 1039 
(Fla. 1982), where the issue involved 
whether the amount of time the state 
had to file a delinquency petition after 
a complaint had been referred to a 
juvenile criminal intake office was a 
matter of substantive or procedural 
law. The trial court followed the rule 
and dismissed the petition. State v. 


L.H., 392 So. 2d at 294-95. The Second 
District’s query was as follows: 

[T]he question boils down simply to whether 
the designating of a specific time period for 
the filing of a delinquency petition after 
intake is substantive or procedural. If it is 
substantive, the statute controls, but if it 
is procedural, the rule controls since the 
Constitution of Florida gives our supreme 
court control over practice and procedure. 
Id. at 296; Fla. Const. Art. V, §2(a). 

The court ultimately determined that 
designating the time period for filing 
a petition is substantive rather than 
procedural, and that the trial court 
thus erred in following the 30-day 
provision of the rule. L.H., 392 So. 2d 
at 296. See also State v. G.B.P., 399 
So. 2d 1123 (Fla. 4th DCA 1981) (timely 
filing of delinquency petition provides 
juveniles with a substantive right and 
substantive statutes supersede proce- 
dural rules); State v. J.A., Jr., 367 So. 
2d 702, 703 (Fla. 2d DCA 1979) (“Sub- 
stantive law prescribes duties and 
rights under our system of govern- 
ment, and the legislature is responsi- 
ble for enacting such law. Procedural 
law concerns the means and methods 
to apply and enforce those duties and 
rights, and the supreme court deter- 
mines procedural law through the prom- 
ulgation of rules.”). 

In State v. Garcia, 229 So. 2d 236 
(Fla. 1969), the only question pre- 
sented was whether a trial by jury may 
be waived by a defendant who, under 
indictment for a capital offense, has 
pleaded not guilty. Florida statute then 
prohibited a defendant from waiving a 
jury trial in all cases when a sentence 
of death may be imposed.!° The rule 
of procedure, however, allowed a defen- 
dant to waive any jury trial, so long 
as the waiver was in writing and made 
with approval of the court and consent 
of the state.!1 The court found that 
while the trial itself is a substantive 
right, the matter of waiver involves a 
purely procedural aspect of the trial 
process and “merely prescribes the pro- 
cedure and method of waiving a jury 
trial.” Id. at 238 (“Procedural law... . 
has been described as the legal 
machinery by which substantive law 
is made effective.”). The conclusion was 
then simple: “The rule, having been 
adopted pursuant to the constitutional 
provision, supersedes any legislative 
enactment governing practice and pro- 
cedure to the extent that the statute 
and the rule may be inconsistent.” Id. 
Garcia’s option for a trial by judge was 


thus a valid one.!2 


Sealing and Expunging of 
Criminal History Records 

Florida’s destruction of criminal re- 
cords laws had an inauspicious begin- 
ning. In Johnson v. State, 336 So. 2d 
93 (Fla. 1976), the defendant moved, 
pursuant to F.S. §901.33, Ch. 74-206, 
Laws of Florida 1974, to expunge all 
official records relating to his arrest 
following the state’s nolle prosse of the 
information against him.!° The trial 
court refused to grant Johnson’s mo- 
tion, and held that: “Inasmuch as the 
judicial department of government has 
the inherent power and duty to keep 
records of its proceedings . . . Chapter 
74-206 is invalid insofar as it attempts 
to require courts to destroy records of 
their judicial acts.” Johnson, 336 So. 
2d at 94 (emphasis added) (citations 
omitted). Johnson then appealed to the 
Florida Supreme Court, which ordered 
the expunction of his record and held 
that the statute was valid to the extent 
that it accorded Johnson “a substan- 
tive right . . . from having his record 
left open for public inspection.” Jd. But 
insofar as the statute attempted to 
legislate the removal and destruction 
of official court records, i.e., “establish 
procedure for the accomplishment of 
this new, substantive right,” however, 
the court determined it to be “an en- 
croachment upon the judicial function” 
and, as a result, unconstitutional “to 
that degree.” Jd. Ultimately, the 
Johnson court called upon the creation 
of a criminal procedural rule “to effec- 
tuate the legislative intent.” Id. 

It was this call to arms that led to 
the Supreme Court’s creation of the 
Rules of Criminal Procedure governing 
expungements and sealings, rules that 
give the “course, form, manner, means, 
method, mode, order, process or steps 
by which a party enforces [this] sub- 
stantive right.” See Fla. R. Crim. P. 
3.692 and Form 3.989 (original effec- 
tive date July 1, 1977); Bernhardt v. 
State, 288 So. 2d 490, 497 (Fla. 1974). 
Some 18 years later, the Florida Legis- 
lature acquiesced to FDLE’s demands 
and amended the statutes to incorpo- 
rate the certificate of eligibility into the 
application process. F.S. §§943.0585 
(to expunge) and 943.059 (to seal) 
(1992). Laws of Florida, Ch. 92-73, 
§§3-5, repealing §943.053 (Fla. Stat. 
1991).!4 It was this most recent amend- 
ment that now includes the require- 
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ment that a petitioner apply for, and 
FDLE issue a certificate of eligibility 
to qualified applicants prior to the 
filing of the petition to seal or expunge. 
F.S. §§943.0585(2) and 943.059(2), re- 
spectively.!5 See Mantilla v. State, 615 
So. 2d 809, 810 (Fla. 3d DCA 1993) 
(“major change accomplished by the 
1992 legislation is to require a peti- 
tioner for expungement or sealing . . . 
to obtain a certificate of eligibility from 
[FDLE]. . . [to] inform the trial court 
whether the particular criminal his- 
tory record .. . [is] eligible for sealing 
or expungement”) (emphasis added). 
The Florida Supreme Court then 
took the matter into its own hands. 


Supreme Court Case | 

In Amendments to Florida Rules of 
Criminal Procedure 3.692 and 3.989, 
et al., 630 So. 2d 552 (Fla. 1993) 
(Amendments I), The Florida Bar’s 
Criminal Procedure Rules Committee 
petitioned the Florida Supreme Court 
to amend Rules 3.692 and 3.989.!6 In 
its petition, the committee’s proposed 
amendments expressly “incorporate[d] 
the new provisions of sections 943.0585, 
.059, Florida Statutes (Supp. 1992)” 
and proposed that the amendments 
“require that a petition to expunge or 
seal be accompanied by a certificate of 
eligibility issued by [FDLE].” Amend- 
ments I, 630 So. 2d at 552. “By issuing 
the certificate” the committee noted, 
“FDLE certifies that the applicant 
meets the various statutory require- 
ments.” Id. 

The Supreme Court “thoroughly” re- 
viewed “(1) the proposed amendments, 
(2) the newly enacted statutes, and (3) 
the comments filed in connection with 
the amendments” and “declined to ap- 
prove the committee’s recommended 
changes to rules 3.692 and 3.989.” Id. 
(emphasis and numbering added). In- 
deed, the court stated: “We agree with 
the Committee’s original conclusion 
that FDLE’s concerns can be addressed 
by less extreme measures than the 
procedures adopted by the Legislature.” 
Id. at 552-53 (emphasis added). 

The remedy deemed appropriate was 
pronounced: “These concerns can be 
effectively dealt with by requiring that 
a copy of the petition to expunge or 
seal be served on the prosecuting attor- 
ney, the arresting police agency, and 
FDLE and by delaying the hearing on 
the petition thirty days from service of 
the copies.” Id. at 553. “Such proce- 


The Supreme Court 
expressly excluded 
and “specifically 
invalidated” the 
certificate 
requirement from 
inclusion in the 
rules 


dural requirements,” the court found, 
“will give FDLE notice of the filing of 
a petition as well as sufficient time to 
notify the appropriate prosecuting 
authority of the existence of circum- 
stances that would preclude the seal- 
ing or expunction of the petitioner’s 
records.” Id. 

Therefore, the Supreme Court’s ulti- 
mate resolution of the conflict between 
§§943.0585 and 943.059 and Rules 
3.692 and 3.989 was as follows: “To the 
extent the procedural aspects of sec- 
tions 943.0585, .059, Florida Statutes 
(Supp. 1992), are inconsistent with 
rules 3.692 and 3.989, the rules shall 
supersede the statutes.” Id. (emphasis 
added), citing with approval, Johnson 
v. State, 336 So. 2d 93 (Fla. 1976). 

The court concluded that “the amend- 
ments to rules 3.692 and 3.989 shall 
not become effective until after the 
Criminal Rules Committee reviews the 
amendments and files comments for 
this Court’s further consideration. The 
Committee shall file its comments 
within ninety days from the date of 
this opinion.” Id. 


Supreme Court Case Il 

The committee did file its comments, 
not one of which addressed the eradi- 
cation of the certificate requirement 
in the court’s prior opinion. Thus, in 
Amendments, et al., 639 So. 2d 15 (Fla. 
1994) (Amendments IT), the court reaf- 
firmed its prior amendments to the 
rules, see Amendments I, and reiter- 
ated that it had “rejected the Criminal 
Rules Committee’s proposed amend- 
ments to rules 3.692. . . and 3.989. . . 
and adopted our own amendments to 
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those rules ... designed to ensure 
that [FDLE] received sufficient infor- 
mation to enable it to notify the appro- 
priate state attorney of the existence 
of circumstances that would prohibit 
expunging or sealing of records.” Amend- 
ments II, 639 So. 2d at 15. As of June 
16, 1994, then, the date of the court’s 
opinion, FDLE’s certificate was no 
longer a prerequisite to the granting 
of a petition to seal or expunge, for as 
held by the court, “(t]he amendments 
shall become effective immediately 
upon the filing of this opinion.” Id.17 

FDLE has refused to abide by orders 
of trial courts throughout the state 
because it believes “it is not required 
to act on an order to [expunge] entered 
by a court when such order does not 
comply with the [Certificate] require- 
ments of . . . section [943.0585].” More- 
over, FDLE claims that in Amend- 
ments I and II, the Supreme Court 
merely “implied that the Certificate of 
Eligibility would no longer be required,” 
that “the Court did not specifically 
invalidate any portion of Sections 
943.0585 or 943.059,” and that, there- 
fore, the statute is still valid and the 
certificate remains a “jurisdiction- 
al prerequisite before a court may 
consider a petition to seal or expunge.” 
Id. These assertions are insupportable 
hyperbole. 

In Amendments I and II, the court 
more than “implied” that the certifi- 
cate requirement was dead. Indeed, 
by its preface that it had “thoroughly” 
reviewed “the proposed amendments 
[beseeching the Court to conform the 
Rules to adopt the Certificate require- 
ment], the newly enacted statutes [the 
product of FDLE’s push for the Certifi- 
cate requirement], and the comments 
filed in connection with the amend- 
ments [confirming that there was an 
easier way to ensure the same accuracy 
of record destruction],” and by its “de- 
clining to approve the Committee’s rec- 
ommended changes to rules 3.692 and 
3.989,” Amendments I, 630 So. 2d at 
552, the Supreme Court expressly ex- 
cluded and “specifically invalidated” 
the certificate requirement from inclu- 
sion in the rules. FDLE’s claim that 
this was by way of “implication” is pure 
sophistry and cannot withstand any 
rational review. 

While the right to seal or expunge a 
criminal history record is “substan- 
tive;’ Johnson v. State, 336 So. 2d at 
95, the manner by which the applica- 
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tion is processed for approval by a trial 
court is purely of “practice and proce- 
dure.” The “method of conducting that 
litigation,” the “course, form, manner, 
means, method, mode, order, process 
or steps” the defendant must take in 
order to “enforce [this] substantive 
right” is procedural. Rule 3.692 and 
Form 3.989 therefore comprise “the 
machinery of the judicial process as 
opposed to the product thereof,” i.e., 
the sealing or expungement of the 
record. Johnson, 336 So. 2d at 95. 


Indirect Criminal Contempt!* 

For its refusal to abide by your trial 
court’s order to seal or expunge, and 
by its ignorance of the Supreme Court’s 
rule-making authority, you may now 
argue that FDLE is in indirect crimi- 
nal contempt of court.!9 Thus, pursu- 
ant to Florida Rule of Criminal Proce- 
dure 3.840 (1993) and F.S. §900.04 
(1973),2° a proper remedial course of 
action is to request, under the due 
process of law, see Fla. Const., Art. I, 
§9, that FDLE 1) be given a prehearing 
arraignment, see Fla. R. Crim. P. 
3.840(d), 2) be given a formal contempt 
hearing, if requested, id., 3) be ac- 
corded a reasonable opportunity to meet 
the allegation by way of defense or 
explanation, see State ex rel. Giblin v. 
Sullivan, 26 So. 2d 509 (Fla. 1946); 
State ex rel. Geary v. Kelly, 137 So. 2d 
262 (Fla. 3d DCA 1962), and 4) have 
the right to assistance by counsel. See 
Baumgartner v. Joughin, 141 So. 185 
(Fla.), adhered to, 143 So. 436 (Fla. 
1932).?1 


FDLE’s Response 

Should you initiate such litigation, 
there is little question that the court’s 
“judicial” records will be sealed or 
expunged pursuant to your order. You 
must be prepared, however, for a vigor- 
ous challenge by FDLE which, too, is 
desirous of a resolution and is seeking 
appellate review throughout the state 
to clarify its duty. Its thoughtful posi- 
tion can be stated as follows: First, 
FDLE considers itself a creature of 
statute and, therefore, bound to obey 
statutory directive. Thus, FDLE distin- 
guishes between “judicial” and “agency” 
criminal history records, see F-.S. 
§§943.0585 and 943.059, and believes 
that although Amendments I and II 
may have held that the rules supersede 


the statutes, -_ courts must follow 
the rules, as they have exclusive 


jurisdiction over their own procedures; 
the statutes, on the other hand, are 
directed at FDLE alone—an adminis- 
trative agency—and are independent 
of any court proceeding. To FDLE, 
then, which refuses to seal its own 
records on the basis of any authority 
other than the statute, the certificate 
and fee are still required, at a mini- 
mum, to seal nonjudicial records. 
Second, FDLE, relying upon Mantilla 


v. State, believes that it is not a matter 
of procedure but, rather, is a substan- 
tive condition precedent requiring the 
“completeness” of an application for 
consideration.22 

In order to prevail on these issues, 
either upon an order to show cause or 
in an appellate proceeding, it should 
be argued that it is more sensible to 
believe that it was the Supreme Court’s 
intent, in Amendments I and II, that 
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applicants for such relief were to go 
through this process but once, and to 
be able to seal or expunge all records, 
judicial and agency alike, by the filing 
of a single petition and affidavit. The 
court could not have intended, by dis- 
posing of the certificate requirement, 
that a petitioner could expect solely 
that his or her judicial records would 
be affected, but that the nonjudicial 
records would not. 


Conclusion 
Thus, the practitioner engaging in 
such litigation must be prepared to 
resolve: a) the effect of Amendments I 
and II’s disposal of the certificate, 
which began as a statutorily created 
court aid, on the sealing/expunging of 
nonjudicial records, where the statute 
has yet to be revised and the certificate 
requirement is still on the books; and 
b) the interplay of the principle that a 
procedural rule prevails over a conflict- 
ing statute, i.e., given the express con- 
flict described herein, “where” does 
this seemingly procedural rule prevail 
. only upon the court’s judicial 
records, or beyond, to FDLE’s agency 
records as well? Until a meeting of the 
minds over this issue, the remedy sug- 
gested herein is an effective means of 
beginning the dialogue and protecting 
your client’s right to the removal and/ 
or destructionof a criminal history 
record.23 (J 


1 Be aware, though, that even a withhold 
of adjudication may not be sealed or ex- 
punged for the commission of certain enu- 
merated offenses. See Fia. Star. §§943.0585 
and 943.059. 

2 See Amendments to Florida Rules of 
Criminal Procedure 3.692 and 3.989, et al., 
639 So. 2d 15 (Fla. 1994). 

3 The following provisions of the Florida 
Constitution govern the issues raised herein: 
art. I, §9 (Due Process), art. II, §3 (Branches 
of Government), art. III, §1 (Composition), 
art. V, §1 (Courts), and art. V, §2(a) (Admin- 
istration; practice and procedure). 

4 See Fia. Const., art. V, §2(a) (constitu- 
tional power vested in the Supreme Court 
to promulgate rules of practice and proce- 
dure); In re Clarification of Florida Rules 
of Practice and Procedure (Florida Constitu- 
tion, Article V, §(2)(a)), 281 So. 2d 204 (Fla. 
1973) (legislature has constitutional right 
to repeal any rule of the Supreme Court by 
a two-thirds vote, but it has no constitu- 
tional authority to enact any law relating 
to practice and procedure). While art. V, 
§(2)(a) provides that the legislature may 
repeal court-promulgated rules by general 
laws enacted by a two-thirds vote of the 
members of each house, this has not oc- 


For its refusal to 
abide by your trial 
court’s order, you 


may now argue that 
FDLE is in indirect 
criminal contempt 


curred to date. See Carter v. Sparkman, 335 
So. 2d 802, 808 (Fla. 1976) (England, J., 
concurring), cert. denied, 429 U.S. 1041 
(1977). 

5 See, e.g., Bernhardt v. State, 288 So. 
2d 490 (Fla. 1974). 

6 Bernhardt v. State, 288 So. 2d 490, 497 
(Fla. 1974) (emphasis added). See also In 
re Gogabashvele’s Estate, 16 Cal. Rptr. 77, 
90-91 (Ca. 4th D.C.A. 1961) (“Substantive 
rights are those existing for their own sake 
and constituting the normal legal order of 
society, i.e., the rights of life, liberty, prop- 
erty and reputation. Remedial [procedural] 
rights arise for the purpose of protecting or 
enforcing substantive rights.”). 

7 Examples of cases arising in the civil 
arena which reach this same conclusion are 
myriad. See, e.g., Z & O Realty Associates 
v. Lakow, 519 So. 2d 3 (Fla. 3d D.C.A. 1987) 
(procedural notice provision in statute gave 
way to court rule); Chappell v. Florida 
Department of Health and Rehabilitative 
Services, 391 So. 2d 358 (Fla. 5th D.C.A. 
1980) (procedural rule on court filing fees 
prevailed), reversed on other grounds, 419 
So. 2d 1051 (Fla. 1982); Markert v. Johnston, 
367 So. 2d 1003 (Fla. 1978) (court rule 
governed procedural joinder issue). And see 
Hauser v. Dr. Chatelier’s Plant Food Co., 
350 So. 2d 548 (Fla. 2d D.C.A. 1977) (even 
where statute and rule do not per se con- 
flict, the rule is given great deference); 
Salvador v. Fennelly, 593 So. 2d 1091 (Fla. 
4th D.C.A. 1992) (where rule and statute 
do not conflict, converse holds true and 
statute will prevail); Hardee v. Gordon 
Thompson Chevrolet, Inc., 154 So. 2d 174 
(Fla. 1963) (these conflict principles apply 
with equal force to the superseding of legal 
precedent). See also Schou v. Miller, 583 So. 
2d 805 (Fla. 3d D.C.A. 1991); Bryant v. 
School Board of Duval County, Florida, 399 
So. 2d 417, 422 (Fla. ist D.C.A. 1981); 
Military Park Fire Control Tax Dist. v. 
DeMarois, 407 So. 2d 1020 (Fla. 4th D.C.A. 
1981); Cozine v. Tullo, 394 So. 2d 115 (Fla. 
1981); Bluesten v. Florida Real Estate Com- 
mission, 125 So. 2d 567 (Fla. 1960). And 
see Fta. R. Civ. P. 1.010. 

8The legislature has since recodified 
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these provisions under Ch. 948. 


9 Bernhardt, 288 So. 2d at 497 (emphasis 
added). See also Jaworski v. City of Opa- 
Locka, 149 So. 2d 33 (Fla. 1963) (trial 
court’s certification to Supreme Court pur- 
suant to statute of question regarding mu- 
nicipality’s liability for injuries resulting 
from excessive force by police officer re- 
versed, as statute was superseded by rule 
of appellate procedure requiring certifica- 
tion to immediate reviewing court); In re 
Florida Rules of Criminal Procedure, 272 
So. 2d 65 (Fla. 1972); In re Clarification of 
Florida Rules of Practice and Procedure 
(Florida Constitution, Article V, Section2(a)), 
281 So. 2d 204 (Fla. 1973). 


10 See Fia. Stat. §912.01, since repealed 
by Fla. Laws Ch. 70-339, §180. 


11 Fa. R. Crim. P. 1.260. Now see Fia. R. 
Crum. P. 3.260 (“A defendant may in writing 
waive a jury trial with the consent of the 
state.”). 

12 See also State v. Dorian, 619 So. 2d 
311, 313 (Fla. 3d D.C.A. 1993) (“(U)nlike 
statute, rules of procedure do not create 
substantive rights, they merely provide the 
remedies to enforce rights”), decision 
quashed on other grounds, 642 So. 2d 1359 
(Fla. 1994); Haven Federal Savings & Loan 
Association v. Kirian, 579 So. 2d 730 (Fla. 
1991) (substantive law includes those rules 
and principles which fix and declare the 
primary rights of individuals with respect 
toward their persons and property and is 
uniquely within legislative domain); 
Birnholz v. 44 Wall Street Fund, Inc., 880 
F.2d 335 (11th Cir. 1989) (no one has a 
vested right in any given mode of proce- 
dure). 

13 Section 901.33 was since renumbered 
as Fia. Star. §§943.0585 and 943.059 (1992). 

14 FDLE’s concern was apparently that it 
was “not receiving sufficient information to 
be able to notify the appropriate state 
attorneys of the existence of circumstances 
that would prohibit expunging or sealing of 
records.” Amendments to Florida Rules of 
Criminal Procedure 3.692 and 3.989, et al., 
630 So. 2d 552 (Fla. 1993). 

15 The statutory procedure for acquiring. 
a certificate of eligibility included securing 
1) a certificate of disposition from the clerk 
of the court, Star. §§943.0585(2)(c), 
943.059(2)(a), involving a $5 or $6 fee, and 
2) a certified statement by the state attor- 
ney’s office confirming the petitioner’s rep- 
resentation as to the disposition of the case, 
Fra. Star. §943.0585(2)(a) (not required for 
sealing), and 3) required forwarding the 
same to FDLE along with an FDLE applica- 
tion and a fresh set of the petitioner’s 
fingerprints. The department required a 
$75 fee in order to process the application. 
Star. §§943.0585(2)(b), 943.059(2)(b). 

16 The court accepted jurisdiction under 
Const. art. V, §2(a). 

17 By superseding the statutes’ certificate 
requirement, the Supreme Court has not 
invalidated the remaining portions thereof. 
Rather, the certificate/fee requirement has 
been “logically separated from the remain- 
ing valid provisions.” Eastern Air Lines, 
Inc. v. Department of Revenue, 455 So. 2d 
311, 317 (Fla. 1984), quoting Presbyterian 
Homes of Synod v. Wood, 297 So. 2d 556, 


559 (Fla. 1974). 

18 FDLE’s proposed alternative to a con- 
tempt proceeding is the entry of an amended 
order to seal/expunge in which the trial 
court acknowledges the conflict between the 
statute and the rule, and that it is following 
Amendments I and II to direct FDLE to 
comply with the amended rule and super- 
seded statute and seal/expunge its “agency” 
criminal history records absent the certifi- 
cate. 

19 As FDLE’s refusal to seal or expunge 
is not committed in the actual presence of 
the court, its contemptuous conduct must 
be deemed indirect as opposed to direct. 

20 Section 900.04 provides that this court 
may, “in the exercise of [its] criminal 
jurisdiction . . . punish for contempt as in 
the exercise of [its] civil jurisdiction.” 

21 As the contempt alleged does not in- 
volve “disrespect to or criticism of [the trial] 
judge,” the trial court need not disqualify 
itself from presiding at the hearing. Fa. R. 
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Crm. P. 3.840(e). 

22The original intent of the certificate 
requirement was to inform the trial court 
whether the applicant qualified for such 
relief. Mantilla, 615 So. 2d at 810. Since the 
Supreme Court no longer requires the cer- 
tificate, FDLE should not refuse to enforce 
an order as to “agency” records because the 
certificate is absent. Nor does it seem logi- 
cal, as implied in Mantilla—which dealt 
solely with the timeliness of the filing of the 
certificate—that the “completeness” of the 


application makes the certificate require- 
ment a substantive prerequisite. The right 
to the relief itself, the “product,” is substan- 
tive. The means thereto is the “process,” or 
the procedure. It would seem, then, that 
Mantilla must be revisited, for its dicta has 
been significantly modified and, perhaps, 
its holding overruled by Amendments I and 
if. 

23 FDLE may, in good faith, consider your 
client’s “agency” record sealed or expunged 
during the pendency of your litigation. 
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effective January 1, 1987, Chapter 1, Paragraph 1-3.3 
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“Official Bar Address: Each member of The Florida 
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address and business telephone number are preferred 
to a home address or telephone. However, if a member 
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have a business address, then a physical location 
must be listed. If a post office box is given, a physical 
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Black Resistance/White Law 
by Mary Frances Berry 

Constitutional scholar Mary Frances 
Berry has written Black Resistance/ 
White Law: A History of Constitutional 
Racism in America in which she re- 
veals how the American government 
has used the Constitution to maintain 
a racist status quo. 

U.S. Representative Don Edwards 
says, “Once you've read this book, your 
understanding of race relations and 
your vision for America will be changed 
forever.” 

Mary Frances Berry, a lawyer and 
chair of the U.S. Commission on Civil 
Rights, is currently Geraldine R. Segal 
Professor of American Social Thought 
and a professor of history and law at 
the University of Pennsylvania. 

Black Resistance / White Law is pub- 
lished by Penguin Books and sells for 
$11.95. 


To Protect and to Serve 
by Joe Domanick 

To Protect and To Serve: The LAPD’s 
Century at War in the City of Dreams 
(October 1994), chronicles a tale of 
control, ambition, and excess uncover- 
ing the history behind how the Los 
Angeles police department acquired and 
used its enormous power to intimidate 
and dominate the city’s politics, press, 
and minority communities for almost 
50 years. 

To Protect and To Service The LAPD’s 
Century at War in the City of Dreams 
by Joe Domanick is published by Pocket 
Books, 1230 Avenue of the Americas, 
New York, NY 10020, (212) 698-7086, 
and sells for $23 ( 497 pp). 
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other enterprising businesspeople, set- 
ting up a profitable joint venture in the 
former Soviet Union. Suddenly you are 
in a Moscow jail, having run afoul of 
the archaic laws of the former 
Communist state, for a crime you didn’t 
even realize you were committing. 
That’s the premise explored by William 
E. Holland in The Wheel of Justice. 

American businessman Brad 
Chapman is in a Russian jail, accused 
of theft of state property. His attorney, 
Alex Fall, knowing that only a Russian 
lawyer admitted to the courts can 
represent Chapman, seeks Mikhail 
Slavin to guide them through the com- 
plexities of Russia’s legal system. To 
successfully make their case, they must 
penetrate a cabal of former KGB cro- 
nies, nationalist zealots, and the Rus- 
sian mafiya. 

William E. Holland is a partner in 
the New York law firm of Chadbourne 
and Park and author of Moscow Twi- 
light and Let a Soldier Die. 

The Wheel of Justice (342 pp.) is a 
Pocket Books hardcover and sells for 
$22. 
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Good Cop, Bad Cop 
by Mike McAlary 

Good Cop, Bad Cop, Detective Joe 
Trimboli’s Heroic Pursuit of NYPD 
Officer Michael Dowd by Mike McAlary 
offers a portrait of how a cop goes bad 
and the dire consequences of when the 
police fail to police themselves. Jour- 
nalist Mike McAlary tells the story of 
an untainted police officer who sacri- 
ficed everything to put a rogue cop 
away. 

Intoxicated by the power of his badge, 
Michael Dowd abused his position and 
the protection it offered to lead a band 
of dirty cops in theft, extortion, racket- 
eering, and big time drug dealing. 
When Dowd was finally busted by 
Suffolk County police, embarrassed 
NYPD bureaucrats tried to make Trim- 
boli take the fall. After a media fire- 
storm and an appearance as a key 
witness at the Mollen Commission hear- 
ings on police corruption, Trimboli was 
finally vindicated. 

Good Cop, Bad Cop is a Pocket Books 
hardcover, sells for $23 (277 pp.), and 
is available in bookstores. 


A Lawyer’s Life 
by Edwin S. Cohen 

A Lawyer’s Life, Deep in the Heart of 
Taxes is an autobiography by Ed Co- 
hen, who served as the Treasury’s 
assistant secretary for tax policy in the 
early 1970's. 

Cohen says in the preface, “The origi- 
nal purpose of this book was to estab- 
lish, if possible, that a career devoted 
primarily to the practice and teaching 
of the tax law is not dull and dreary, 
but indeed can be dramatic, humorous, 
and exciting.” 

Through a series of vignettes from 
his life as a practicing lawyer, teacher, 
and Treasury official, the author tells 
his story including the hand he had in 
shaping the Tax Reform Act of 1969. 
Cohen also relates his interaction with 
such people as John Foster Dulles, 
President Nixon, Russell Long, John 
Connally, and George Schultz. 

Cohen presently teaches at the Uni- 
versity of Miami. 

The book is published by Tax Ana- 
lysts, 6830 North Fairfax Dr., Arling- 
ton, VA 22213, 703/533-4400 (712 pp.). 
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& 15, Assignments, renewals. ) 
RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 

Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 

FAX: (703) 525-8451 


Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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: 

| sation or ability ispoor, 
© GRATIS WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit | 

AVITS SUPER BUSH: Our basic fee is $275. Pull 

__HCAL Health Care Auditors, Inc. ‘Telephone (813) 579-8054 

13577 Feather Sound Drive, Penthouse gi : ; 

Clearwater, Florida 34622-5552. ; 


LAWYER SERVICES PAGES 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Psychiatric Expert Witness 


Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 

® Medical Malpractice 

¢ Criminal Defense 

Personal Injury 

¢ Sexual Harassment 

e Age & Employment Discrimination 

© Domestic Relations 


Not a Referral Service 
MICHAEL I. Rose, M.D., EA.P.A. 


(305) 379-3277 
© Diplomate of the American Board of 


Psychiatry & Neurology ¢ Board Certified 


30+ yrs. chemical product and pro- 
cess, environmental, labeling, hazard 


Physicians for Quality 
1-800-284-362 


Anter-City Testing & 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 
Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; Con- 
struction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder injuries; Pollution— 
Air & Water; Safety/Electrical Engineering; Slips 
and Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(407)361-0990 
338- 


Boca Raton. FL 33431 


communication, product liability, toxic 
torts and chemical fire investigation 
experience. 


Harold I. Zeliger, Ph.D. Chemist 


11420 US Highway 1, Suite 104 
Palm Beach Gardens, FL 33408 
(407) 840-9234 


Valuation Should Not Be A Gray Area! 


The Professionals to Call When You Need Appraisal Services 
Accepted by the Courts 


FINANCIAL VALUATION 


Rov 


_ APPRAISALS 
BUSINESS « MACHINERY & EQUIPMENT « REAL ESTATE 


Reports and Expert Testimony for: 


O Family Partnerships 
O Estate and Gift Taxes 
O Eminent Domain 

O Marital Dissolution 


< STOP! > 


0 Lost Profits Analysis 
O Shareholder Disputes 
0 ESOPs 

O Faimess Opinions 


DON’T HASSLE WITH 
CLASSIFIED ADS! 
If you hate waiting around the phone 
all day, let us sell your office furniture. 
When we sell it, we'll split the profits! 
Desks * Files * Chairs * Free Appraisal 


Consign-It Shop 


Designer Office Furniture of Miami 
155 N.E. 38th STREET ¢ 576-1828 
Open 10-6, Monday-Saturday! 


P.S.: We Make Office Calls, Too! 


O Performance Analysis 0 Economic Damages 
International Services for: 
O Transfer Pricing (Section 482) 0 Real Property Acquisitions 
O Intangible Assets O Reexpression of Financial Statements 
O Mergers & Acquisitions O Insurance Studies 


MICHAEL J MARD, ASA (Florida) 
JAMES S. RIGBY, ASA (Intemational) 
(800) 490-VALU (8258) 

Fax (813) 988-8209 


Las Vegas - Los Angeles - Mexico (5 Cities) - Miami - Orlando - Raleigh - San Diego - Tampa 
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TOXIC & FLAMMABLE CHEMICALS, 
INVESTIGATION, CONSULTATION, 
EXPERT: TESTIMONY: 
| 
| 
| 


this is your idea 
of fictitious name registratio 
you need give CIS call 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


Fictitious Name Division # 1201 Hays Street # Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 


| 
j 


COMPLETE 
CD-ROM SOURCE 


FLORIDA CASES™ 
ON CD-ROM INCLUDE 


> reported decisions from 1941 to date 
> slip opinions 
> Florida Attorney General opinions 
from 1977 to date 
> weekly advance sheets and 
monthly disc updates 


WE 
FLORIDA STATUTES ANNOTATED™ 
ON CD-ROM GIVES YOU 


> state statutes and constitution 
> court rules, general index and 

popular name table 
> session laws as appropriate 
> references to related materials 
> notes of decisions to cases construing the statutes 
West CD-ROM Libraries™ give you West's exclusive 
editorial enhancements for focused results and faster 
research. And of course a subscription to West CD-ROM 
Libraries includes the direct connection to WESTLAW®. 


FIND OUT MORE ABOUT 
WEST CD-ROM LIBRARIES 
FOR FLORIDA 


1-800-255-2549 
EXT. 314 


WEST<> 
ON CD-ROM! BUILDING 
West's® Eleventh Circuit Reporter™ : THE uF LTIMATE 
d West® Federal District Court 
PLUS LIBRARY 


Florida Administrative Code © 1995 WEST PUBLISHING 
4-9217-9/1-95 


